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18 U.S.C. Section 3553(a) “requires a court to take account of a 
defendant’s character in imposing sentence. And how could it be 
otherwise, for on this day of judgment, must not one judge the man 
as a whole?”1  
 

I. PRELIMINARY STATEMENT 

This Court is faced with deciding the appropriate sentence for Jennifer Shah, who has 

pleaded guilty to one count of conspiracy to commit wire fraud in relation to a long-lasting 

telemarketing scheme in which victims, many of them elderly, lost money buying worthless 

services from companies in which Ms. Shah was involved.  There were many, many people 

involved in perpetrating this fraud, which operated openly and as part of an industry operating 

with a fine line between what is legal and illegal; many businesses conducted legitimate and 

legal business.  Ms. Shah was involved in both the legitimate and fraudulent sides of this 

industry. 

Some of the defendants in this extensive government investigation have been sentenced 

to probation or extremely short sentences, while others have received sentences up to 87 months.  

These sentences have been based, as is always the situation, on the defendant’s role in the 

offense, whether they went to trial, pleaded guilty, or cooperated, as well as the defendants’ 

backgrounds. 

Ms. Shah is not like the other people involved in this vast conspiracy.  She is different 

from them in many ways that are obvious—such as religion, race, gender, and cultural 

background—and in other ways more nuanced and equally important.  First, most of her co-

defendants are essentially career conmen: people who have spent their lives hopping from 

scheme to scheme; professional fraudsters without an honest dollar to their names; men who 

 
1 United States v. Gupta, 904 F. Supp. 2d 349, 354 (S.D.N.Y. 2012). 
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outran the FTC over and over again to erect another fly-by-night salesfloor to grab cash before 

getting shut down.  Jen bears no resemblance to these men.  Before she committed these acts, 

Ms. Shah’s entire life, for more than four decades, was marked by hard, honest work, respectable 

achievement, and a hard-earned reputation for true generosity.  

 

 

 

 

 

 

 

 

This, along with other reasons set forth 

below, should be a basis for this Court to vary downward from the sentences imposed on other 

defendants in this case.  

Though Ms. Shah admittedly played an important role in the particular fraud in which she 

was involved, she was only one of many people involved, was not involved in all facets of the 

conspiracy, never communicated with any of the victims, and she clearly did not invent this 

particular fraud.  Nor was she a mastermind.   

Ms. Shah originally started to work in telemarketing on the legitimate and legal side of 

the business and was slowly drawn into working with a group of men who were committing 

fraud.  These men recognized in Ms. Shah a talent for organization, hard work, and relationship 

building, and they took advantage of her skills to further their own criminal ends.  At a certain 
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point, Ms. Shah became an active and knowledgeable participant, which her guilty plea and 

profound remorse reflect.   

And then, well before her arrest, Jen Shah left the telemarketing business, launched her 

own eponymously-named fashion and beauty lines, and became a reality TV star.  Jen Shah 

indubitably proved to this Court, and her former co-conspirators, that she permanently broke 

from the shadowy world of telemarketing fraud when she reinvented herself completely as a 

glamourous “Real Housewife of Salt Lake City” (“RHOSLC”).  In fact, for the past three years, 

Jen put her entire life under the blinding spotlight and scrutiny of video cameras, appearing on a 

hit reality television franchise that permanently changed the course of her life and made her a 

household name.   

In a perfect homage to “reality” television, which in actuality is a semi-scripted, heavily-

edited facsimile of “reality” intentionally manipulated to maximize ratings, episodes of the 

RHOSLC have been filmed and aired during the pendency of Ms. Shah’s case which 

misleadingly suggest that Ms. Shah’s statements and actions in these episodes match the posture 

of Ms. Shah’s case or reflect her accurate sentiments about this matter.  Worse, due to editing, 

scripting, and the network’s complete control over the “story-line” of the RHOSLC, as her 

sentencing date approaches, Ms. Shah has been made to seem intransigent, defiant, and often 

even unrepentant, about her actions here.  Nothing could be further from the truth.  Just as Jen 

Shah has never been a “housewife,” little else is real about her persona and caricature as 

portrayed by the editors of RHOSLC.  The effigy of Jen Shah portrayed in the RHOSLC has no 

bearing on who she is, whatsoever, and should not enter this Court’s calculus in fashioning an 

appropriate sentence for the real Jen Shah.   

What is truly remarkable about this case is that the Ms. Shah who committed this crime, 
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and the Jen Shah that her family and friends know, are literally two different people.  It is as if 

the Jen Shah who spent time in New York with a group of dead-beat criminals and fraudsters, 

and the Jen Shah who was the devoted mother, daughter, sister, wife, and friend in Salt Lake 

City, are two people with little in common.  As reflected in the more than twenty-five letters 

written to this Court by her family, friends, and colleagues, Jen Shah is an incredibly generous, 

loving, and caring person who has devoted herself selflessly to all her extended family and to 

many friends in need of support and help.  What is astounding about these letters, from people 

who have known Jen their whole lives, to those who just met her a few years ago, is the 

consistent portrait of a woman who gives of herself to others, particularly to those in need either 

because of physical or mental disabilities, or because they are marginalized due to race or sexual 

orientation. 

How then to reconcile these two parts of the same person and to determine the 

appropriate punishment for a person who committed a serious crime and hurt many innocent 

victims, yet at the same time has helped so many people?  A woman who has acknowledged her 

guilt and expressed remorse, and certainly will not commit further crimes, but will rather 

continue to devote her life to helping others?   

 

 

 

    

In addition, Ms. Shah’s failure to plead guilty early in the investigation is not a reflection 

of her lack of remorse; rather, it reflects the enormous shame and guilt she feels and the 

difficulty she has endured in admitting to all those who love and admire her that she had 
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committed this crime.  However, Ms. Shah has now been able to face her actions, admit her guilt, 

and begin the process of healing for herself, her family, and most importantly, for the victims of 

this fraud.  

On January 6, 2023, this Court will make the biggest decision in the life of Jen Shah, her 

husband, her children, and her very large and loving extended family.  Defendant Jennifer Shah 

comes before this Court having pled guilty to a single count of conspiracy to commit wire fraud 

in violation of 18 U.S.C. § 1349 and 18 U.S.C. § 2326, arising from her involvement in a 

fraudulent telemarketing scheme—a mistake that has not only ruined her own life, but has 

broken her heart as she has watched the damage that her actions have caused to the family that 

she loves so dearly. 

We ask Your Honor to impose a sentence of thirty-six months imprisonment.  We submit 

that such a sentence is just and fair because it takes into account Ms. Shah’s history and 

characteristics, the facts and circumstances of the offense, and meets the statutory requirement of 

18 U.S.C. § 3553(a) that a court impose a sentence that is “not greater than necessary” to achieve 

the goals of punishment.  

II. JENNIFER SHAH’S PERSONAL HISTORY AND CHARACTERISTICS2 

A. Ms. Shah Comes from an Unusual Background that Placed Great Demands 
on Her at a Young Age and Throughout Her Life 

 
Ms. Shah comes from an unusual background.  Her father, Sione, was an immigrant from 

the impoverished Tongan island of Tongatapu, and her mother, Charlene, also of Polynesian 

descent, was from Hawaii.  Sione emigrated to the United States and settled in Hawaii, where he 

hoped to further his education.  He eventually attended Brigham Young University in Provo, 

 
2 We rely on the Presentence Investigation Report’s (“PSR”) excellent description of Ms. Shah’s 
background and supplement it here. 
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Utah, where he met Jen’s mother.  Although Christian by birth, they both converted to 

Mormonism, and Jen was born while both her parents were still in college.  Jennifer Shah was 

born in 1973 in Provo, Utah.  

The combination of the immigrant and Polynesian cultures had a profound impact on 

Ms. Shah.  First, as is common in Polynesian culture, the first-born is commonly raised by her 

grandparents.  So when Jen was only one-month old, her maternal grandparents took her to 

Hawaii to raise her; this also let Jen’s parents continue their educations unburdened by a small 

child.  Jen lived with her grandparents and aunts in Hawaii until she was five; she was raised as 

an adored princess in an environment where everyone looked like her and showered her with 

attention.  But then her grandmother became ill, and Jen was suddenly returned to Utah to live 

with her parents.  This was a very traumatic experience for Jen as her grandparents and aunts 

were really the only “parents” she knew at the time.     

Second, in Polynesian culture, the oldest daughter is called the Fahu and has 

extraordinary family responsibilities to her siblings and parents—what we in Western culture 

more commonly consider the responsibilities of a mother.  By the time Ms. Shah began living 

with her own parents, they had had more children.  (Ms. Shah eventually became the oldest of 

six children.)  So when she was plucked from Hawaii, where she was the pampered baby in the 

family, she was suddenly the Fahu in Salt Lake City, living in a strict home with near strangers.    

Compounding the trauma to five-year-old Jen, ripped from her beloved grandparents’ 

home without warning, in Salt Lake City, Utah, people of color were not common.  Jen was 

deeply affected by the ridicule she had to endure from her classmates because her physical 

appearance differed from the predominately Caucasian community in Utah.  As noted in the 

PSR, Jen relayed one incident in which her classmates asked her why her skin was “dirty,” and 
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thereafter, she scrubbed it until it was raw. 

 In her parents’ home, Jen grew up in a very strict environment.  Her parents eventually 

had six children, and they both worked and pursued their education.  As noted above, Jen was the 

oldest of the six children, and as described by her mother: “One of the most revered Tonga 

cultural traditions identifies the eldest female sibling as the Fahu.  As the Fahu, Jen is accorded 

the highest respect at all formal and informal occasions from funerals to weddings and births.  

She acts as the family matriarch and oversees her siblings, nieces, and nephews.  Thus, Jen holds 

the position of being the caretaker who is responsible for the family.  She has lived this esteemed 

role and accepts the responsibility and has exemplified this role throughout her life.”3    

Jen’s parents demanded and expected their children to respect Tongan cultural traditions 

while fulfilling the immigrant vision of obtaining a good education and the American dream.  

From Jen, they demanded only one thing: be perfect.  Jen excelled even as an elementary school 

student, being chosen the outstanding student in 6th grade, and elected the Student Body 

President in 9th grade.4  She was also a cheerleader and a dancer throughout high school.  She 

saw herself as a role model for her younger siblings, forging a path for them through the 

intricacies of being a Polynesian immigrant family in Orem, Utah, surrounded by Caucasian 

Mormons.  Jen’s brother Kaleo, who is one and a half years younger than Jen, writes: “She paved 

the way for me to not be behind the curve when it came to athletics, social clubs and 

academics.”5  

Jen’s parents were also very hard working, civically minded, and accomplished.  Her 

 
3 Exhibit A-1, Letter of Charlene Lui. 
4 Id. 
5 Exhibit A-2, Letter of Kaleo Lui. 

Case 1:19-cr-00833-SHS   Document 644   Filed 12/16/22   Page 12 of 55



 

   
 

8 
 

father worked as a Track Manager at Geneva Steel, as well as running his own landscaping 

business.  The entire family helped in the business, including Jen, who at times drove the 

company truck or pounded fence posts into roads.6  In addition, Jen’s father worked hard to bring 

many of his relatives, four brothers, and cousins, from Tonga to the United States, and the family 

home was always open to new immigrants from Tonga.7  Mr. Lui also helped establish a 

Polynesian community in Utah and founded , an 

organization of which Jen is now on the Board of Directors.8    

Jen’s mother is also extremely accomplished.  Charlene continued her education while 

still having six children and has had a distinguished career.  She is now 70 years old and has 

retired after 30 years in the educational field as a teacher, and school principal and director of 

Educational Equity for 20 years.  In her retirement, Charlene is the Executive Director for the 

National Association for Multicultural Education which is a non-profit that advocates for social 

justice and equity.9 All of Jen’s siblings have successful careers, including one who is an 

environmental engineer and one who is a contractor.  As the Court will see from reading the 

letters Jen’s family has submitted, Jen’s family writes beautifully and movingly about the role 

Jen has played in their lives.  It is clear that Ms. Shah has taken her role as Fahu extremely 

seriously throughout her life and has acted as a surrogate mother for her five siblings and many 

other younger relatives. 

Ordinarily, the accomplishments of a defendant’s parents and siblings may not be very 

relevant in the determination of a sentence.  However, in this case, the family background is very 

 
6 Exhibit A-1, Letter of Charlene Lui. 
7 Exhibit A-2, Letter of Kaleo Lui.   
8 PSR at ¶ 61. 
9 Exhibit A-1, Letter of Charlene Lui.   
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important.10 Jen grew up as an outsider in a hostile and strange environment.  At the same time, 

she was the Fahu, and had the responsibility not only for caring for her brother and sisters at 

home, but for forging a path for them in a place that did not welcome strange children of color.  

Meanwhile, her family clearly expected and demanded a high level of educational and 

professional achievement.  It was from this pressure cooker that Jen entered her adult life, and it 

has had a profound impact on the course of her life and on her conduct in this case.    

Following her parents’ impressive footsteps, and their uncompromising expectations, 

Ms. Shah capped her formidable high school career with a strong start at the University of Utah; 

her eyes trained on a professional career, perhaps as a lawyer.  But life had other plans for Ms. 

Shah.   

B. Jen Dropped out of the University of Utah, So that She Could Support Her 
Husband and Newborn Son 

 
While Jen attended the University of Utah, she continued to help care for her siblings 

because her mother was pregnant with Jen’s youngest sibling.  When Ms. Shah was a freshman 

at the University of Utah, she met her future husband, Sharrieff Shah, an African-American 

Muslim on a football scholarship from Los Angeles.  As Sharrieff describes their relationship, 

“We dated for 2 years and absolutely fell in love.  However, it was not a match made in heaven.  

My wife’s parents did not like me because I played football, and I was not Polynesian or 

Mormon, but rather an African American Muslim from the dirty streets of Los Angeles.”11    

While they were dating, Jen became pregnant with their first son, which broke nearly 

every rule in her family.  This led to a break with her father, who disowned Jen; this was very 

painful for the family—especially Jen, who wanted nothing more than her father’s affirmation, 

 
10 Photos of Ms. Shah and her family are attached as Exhibit B and filed under seal. 
11 Exhibit A-3, Letter of Sharrieff Shah. 
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approval, and love.  However, due to conversations during this period, Jen discovered for the 

first time that the Mormons did not formally accept African-Americans as converts.  The target 

of lifelong racism herself, Jen was devastated to learn that her faith and family had such strong 

racist views towards others.  She found resolve and stood her ground; Jen refused to break up 

with Sharrieff or end her pregnancy, despite her father’s harsh disapproval and request.   

After their son, Sharrieff, Jr., was born, Jen and Sharrieff married.  Defenseless in the 

innocent face of his adorable grandson, Sione thawed towards Jen, and she and her parents 

reconciled.  In fact, Jen became increasingly close to her father, who was devoted to his 

grandchildren.12  Jen eventually abandoned Mormonism and converted to Islam.  A new wife and 

mother while still a sophomore in college, Jen attempted to continue her education and pursue 

her academic ambitions.   

 

.   

And then, Sharrieff suffered a career-ending injury while he was playing football at the 

University of Utah, and he had to give up his dream of playing professional football.  At that 

point, according to Sharrieff, “We decided as a family since I was further along in college that 

we would focus on getting me through undergraduate and law school faster to help our family’s 

financial condition.  Jen dropped out of college to help support me and our baby boy.  I worked 2 

jobs during graduate school and law school.  My wife worked 3 jobs while I attended law school.  

During the week from 9 am to 5 pm, she was secretary for [sic] non-profit corporation.  In the 

 
12 Unfortunately, as discussed infra, Jen’s father passed away in 2018  
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evenings, she was a nanny for a physician.  On the weekends, she worked as a model at local 

fashion shows, and did photo shoots for various magazines and online publications.  My wife 

was willing to carry more than her share of our marital obligations in order to place our family in 

a better position.”13  Jen always felt tremendous guilt for not completing college because she felt 

that her failure to do so disappointed her parents.14 

From the time Jen dropped out of school until the present, she has worked hard and 

continuously to support her family.  Her jobs have included, among others, United Auto Credit 

Corporation, Franklin Covey, Professional Education Institute, and Prosper, Inc.15     

In 2009, she began to work in the telemarketing industry.  It should be noted that when 

Ms. Shah began to work in telemarketing and for many years, she was engaged in a legitimate 

business and thought she was acting in a legal manner.  There is no indication that she sought out 

being involved in a business that was rife with fraud, and there is no reason to believe she would 

have sought out illegal activity if it had not presented itself to her. 

Since converting to Islam almost twenty-five years ago, Jen has steadfastly followed her 

faith in the raising of her family; Jen simultaneously shouldered all the responsibilities of a Fahu 

in a large Polynesian family.  As will be explained below, the cultural roles both placed upon 

Ms. Shah by birth, and those assumed by Ms. Shah as a Muslim wife and mother, have resulted 

in a life devoted to the wellbeing of her family and friends, and to a life filled with the burdens of 

a woman who is responsible for the wellbeing of many others.    

C. Ms. Shah is Not Only a Devoted Mother and Family Member, But Has 
Provided Emotional and Physical Support and Help to Many of the People in 
Her Life 

 
13 Exhibit A-3, Letter of Sharrieff Shah. 
14 PSR at ¶ 79. 
15 PSR at ¶ 83. 
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Ms. Shah is a devoted mother to her two sons: Sharrieff Shah, Jr., now 28, and  

Shah, 17.  As the letters submitted on her behalf demonstrate, Jen is not only devoted to her sons, 

as most mothers would be, but she is dedicated to helping her siblings, her nieces and nephews, 

her husband’s brother and sister, and her entire extended family.  As explained above, Jen is the 

Fahu of her immediate family, a responsibility that she takes very seriously; but she has also 

included many other family members in her circle of love and kindness. 

1. Jen Is a Devoted and Loving Mother 

Once Jen traded in her academic and career ambitions for motherhood, she transferred 

her natural strong work ethic to be an exceptional working mother.  Hoping to have a big family 

like the one she grew up in, Jen and Sharrieff tried for years to give Sharrieff, Jr., a younger 

 

 

 

 

 

 

 

   

And despite this solitary, painful struggle, Jen has been extremely involved in the lives of 

her sons.  As her husband noted in his letter, Jen instilled in her sons the importance of education 

and encouraged them to strive to do their absolute best.  From the time they were in elementary 

school through high school, Jen helped her sons prepare for spelling bees, science fairs, debate 

Case 1:19-cr-00833-SHS   Document 644   Filed 12/16/22   Page 17 of 55



 

   
 

13 
 

tournaments, and public speaking competitions.16  Sharrieff relayed a story about how Jen went 

the extra mile to help Sharrieff, Jr., compete in a science fair in the 6th grade.  He did not win that 

fair, but today he is a first-year student at Duke Medical School, and his parents were recently 

able to attend his White Coat ceremony.17   

, who is a senior in high school, is a talented athlete and was recently offered a 

football scholarship to Morgan State University.18  Jen is  rock and comfort.  When the 

police came to arrest Jen in the instant case, the agents found fifteen-year-old in bed and 

pointed an assault rifle at his head and heart.   was forced out of bed at gunpoint and 

escorted out of his home in handcuffs.  He still is having nightmares from this incident, and it is 

only his mother who is able to calm him and help him go back to sleep.19  This is part of the 

tremendous guilt and shame Jen feels, as her actions have harmed her family in many ways.     

2. Jen Helps Many Extended Family Members 

Just being a good mother is not extraordinary.  But what is extraordinary is the extent to 

which Jen treats many other people in her family with the same love and concern that she shows 

her sons.  This Court has received letters on behalf of Jen from (1) her mother, Charlene Lui, 

(2) her brothers, Kaleo, Jacob, and Jerrit Lui, (3) her two sisters, Jenohn Lui and Jessica Lui 

Nelson, (4) her nephew, Jaxson Lui, (5) her mother-in-law, Clurie Watkins, (6) her father-in-law, 

Naim Shah, Sr., (7) her sister-in-law, Sabria al-Jabbar, (8) her brother-in-law, Naim Shah, (9) a 

niece by marriage, DaJhanane Frampton, and (10) a cousin, Danny Filipe. 

What is striking about all these letters is the consistent description of Jen as someone who 

 
16 Exhibit A-3, Letter of Sharrieff Shah. 
17 Exhibit A-4, Letter of Sharrieff Shah, Jr.  
18 Exhibit A-3, Letter of Sharrieff Shah. 
19 Exhibit A-5, Letter of Shah. 
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goes out of her way, time and time again, to help people in distress, to give of herself, of her time 

and her energy, and to make others feel that someone cares about them and is there to help.  

Many of the letters contain specific examples of how Jen has helped these family members, and 

just a few will be highlighted here.    

Jaxson Lui is Jen’s nephew and the son of her sister, Jenohn,  

 who was in the care of his grandparents as a child.  Jen acted 

like a second mother to Jaxson, took him shopping for school clothes and supplies, and made 

sure he always felt loved and cared for.20  Jen also made sure that Jaxson met his real father, 

which was very important to him.21  Today, Jaxson is twenty-one years old and  

and his success in life is directly tied to the care he received from Jen Shah.  

Danny Filipe and Jen grew up together, and they are cousins; they have a close 

relationship.  A couple of years ago, Mr. Filipe  

  Jen was one of the few 

people who showed up, offered emotional and practical support, and played a key role in 

alleviating the ; he 

credits Jen with getting him through this difficult time and sees her as an “angel.”22  Naim Shah, 

Jen’s brother-in-law, credits Jen with providing the support he needed to quit his high-paying 

accounting job and start a non-profit fighting hunger, and as a result of her support “. . . 

thousands of people all across the world are being provided food and other necessities each 

year.”23   

 
20 Exhibit A-6, Letter of Jaxson Lui and Exhibit A-7, Letter of Jenohn Lui. 
21 Exhibit A-1, Letter of Charlene Lui.   
22 Exhibit A-8, Letter of Danny Filipe. 
23 Exhibit A-9, Letter of Naim Shah, Jr.  
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Likewise, Sabria al-Jabbar, Jen’s sister-in-law, has written about how Jen came to her 

rescue time and again.  Ms. Al Jabbar, who lives in Maryland, is the caretaker of two adult 

children  

  Ms. Al-Jabbar’s husband  further straining 

the family.  During some particularly difficult times over the last two years, Jen dropped 

everything and came to visit the family in Maryland.  As Ms. Al-Jabbar wrote about Jen: “In the 

midst of the chaos, Jennifer has been my lifeline in a way almost no one has despite being 

located in Utah. She has constantly extended herself in every way to myself and all of my 

children…She is the only person I can call family, through blood or marriage, that came to see 

me in person, unprompted, to make sure that I was surviving.”24   

3. Jen Is Admired By Many Friends Whom She has Helped Through the Years 

Many of Jen’s friends have also written to the Court to express their love and support for 

Jen despite her involvement in this offense.  Like the letters from family members, the letters 

from friends are remarkable for the consistent portrait they paint of Jen as a loving and kind 

person who opens her home and her heart to all those in need, particularly those who are 

marginalized because of their race or sexual orientation.  Again, it is impossible to summarize all 

the letters that have been provided to the Court, but there are two examples that are illustrative of 

the sentiments expressed time and again by those who know Jen best.  

Morgan Scalley works  

  He has known Jen for the past twelve years and described how she is a 

mother figure to many of their players and has opened her heart and home to these young men.  

In addition, Mr. Scalley relates that a couple of years ago,  

 
24 Exhibit A-10, Letter of Sabria al-Jabbar.  
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 and although the allegation was false, Mr. Scalley suffered “immediate and 

tremendous backlash from members of [his] community and from people across the country.” 

But Jen and her husband “were the first people of color to defend [his] name and character.”  He 

writes that Jen “was extremely loyal and her friendship knew no bounds. She did not hesitate to 

stand up to fight the injustice that I was subjected to.”25    

Nargis Mullahkhel is a Muslim single mother who owns a small clothing boutique in Salt 

Lake City.  She has known Jen for six years and describes an incident from last year when she 

was going through a very difficult time.  She writes that her store was failing because she did not 

have the   She reached out to Jen and told her about the 

situation, and Jen immediately hosted a “Shop with Shah Day.”  Because of that event and the 

revenue it generated, Ms. Mullahkhel was “able to provide for [her] children and put food back 

on the table.”27  There are many other letters describing how Jen has brought hope and 

encouragement to people in need, some of whom she has known for years, some of whom she 

has only recently met.  

Jen also contributes consistently to the community.  She was active in her sons’ PTA and 

participated as a parent in many school activities.  She recently donated dresses to  high 

school to allow financially disadvantaged students to attend prom and homecoming.28  When the 

Covid pandemic started, Jen bought a sewing machine and sat in her fashion studio with her two 

employees sewing masks.  She came home with blisters on her fingers, and through her 

 
25 Exhibit A-11, Letter of Morgan Scalley.   
26 Exhibit A-12, Letter of Nargis Mullahkhel.   
27 Id.  
28 Exhibit A-3, Letter of Sharrieff Shah. 

Case 1:19-cr-00833-SHS   Document 644   Filed 12/16/22   Page 21 of 55



 

   
 

17 
 

company, JXA Fashions, she made and gave away thousands of masks to healthcare workers.  

She and her husband delivered them personally to hospitals and nursing homes.29    

  
 

 
 

 

 

 

 

 

 

     

As previously stated, Jen dropped out of college so that her husband could complete his 

education and go to law school.  For the next twenty years, from the early 1990s, Jen worked 

extremely hard both inside and outside the home to raise her sons and support her family.  From 

2002-2012, Sharrieff practiced law as a litigator for the largest commercial law firm in Utah.  He 

worked every day, including weekends.  In February 2012, Jen and Sharrieff decided it would be 

better for him to switch professions so he would have more time with the family, and so he took 

a job as a football coach with the University of Utah.    

Unfortunately, rather than freeing up time, the job with the football team consumed even 

more time as Sharrieff was constantly traveling the country to recruit athletes.  Jen was left to 

 
29 Exhibit A-3, Letter of Sharrieff Shah at 2 and 4. 
30  
31 Id. 
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raise the family while working and felt more and more alone.  As Jen wrote of Sharrieff’s life as 

a football coach: “He flourished as a football coach. Many of his players began to gain the father 

they never had,    

 

  

 

 

 

   

 

 

 

 

   

 

 also felt continuous financial pressure because  

  A further emotional blow occurred in January 2018, when Jen’s grandmother died.  Jen 

had been raised by her grandmother; she was very close to her and was devastated by her death.  

 
32 In advance of Ms. Shah’s interview for the PSR, Ms. Shah provided a written statement to the 
United States Probation Office.  A copy of the written statement is annexed as Exhibit D. 
33 Exhibit A-3, Letter of Sharrieff Shah. 
34 Exhibit D, Jen’s Statement.  
35 Exhibit D, Jen’s Statement at 1.  
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Then only nine months later, in September 2018, Jen’s father died unexpectedly.36  As Jen 

describes it, “my entire world came crashing down . . . . My father was my entire world, he was 

the one place I could seek stability and feel safe.”   

 

 

 

 

her exercising increasingly poor judgment about the people with whom she was involved in the 

telemarketing business, and the business practices in which she was engaged.  

 

  

 

 

 

 

 

 

  

 

 

 
36 Exhibit B-18—21 are photos from Jen’s father’s funeral. 
37 Exhibit D, Jen’s Statement at 2. 
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38  
39 Id. 
40 Id. 
41 Id. 
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44 Id. 
45  
46    
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D. How Did Ms. Shah, an Otherwise Law-Abiding and Model Citizen, Get 
Involved in This Crime? 

 
The portrait of Jen Shah that emerges from the history of her family and the descriptions 

of her character by her family and friends make it hard to understand why she now stands before 

 
47 Id. 
48 Id. 
49 Id. 
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this Court, having pled guilty to a serious and long-lasting fraud that victimized many innocent 

persons.  The answer to this question can be found in understanding both Jen’s past and 

upbringing, which has been outlined above,  

  The 

short answer is that there were two Jen Shahs.   

One was the perfect daughter, Fahu, mother, and wife in Salt Lake City.  Then there was 

the other Jen Shah:  

  This Jen Shah threw caution and morals to the wind as she spent more and more 

personal and professional time with a group of unsavory fraudsters while living in New York, a 

world separated both geographically and emotionally from her life in Salt Lake City.  There is no 

fine line that can be drawn between these two people and places, but the demarcation is 

significant. 

At the outset, it must be emphasized that when Jen originally began to work in the 

telemarketing industry, she was involved in a legitimate business.  This is not a person who 

sought out illegal activity from the beginning, like a drug dealer.  It is more the story of a person 

who gradually, over time, got sucked into fraudulent activity and then became slowly more 

involved.  
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 Jen’s entire life was also spent in social environments where there were very strict and 

clearly defined roles for women: first as the Fahu in a Tongan family and then as the wife and 

mother in a Muslim family.  

 When Jen did go to the University of Utah, she dropped out to support her husband’s 

career.  Jen was extremely ashamed for failing to finish university and felt that it was a great 

disappointment to her parents.   

  Therefore, her marriage and her husband’s career became everything to her.   
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 Jen’s life in New York was also totally removed from Utah, so she felt freed from the 

strictures of her usual life.  Also, in New York, Jen was in a place where people of color were 

not unusual.  For the first time, Jen could walk down the street and see that people viewed her as 
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beautiful, powerful, and successful.  This added to her desire to be accepted and integrated into 

the life of these New York men.  Moreover, the lifestyle in New York, dominated neither by 

religious Mormons nor strict Muslims,  

 

 

 

  

 

 

 

  

  This offense conduct is the 

direct opposite of who Ms. Shah has been during most of her life and the person she is to her 

family and friends.  Ms. Shah has clearly acknowledged her guilt and is very remorseful for the 

hurt and damage she has caused innocent victims.    

 Yet pleading guilty and acknowledging her guilt before her family, her friends, and all 

the world has been extremely difficult for Ms. Shah.  Jen has always felt she must be perfect: the 

perfect daughter and family member, the perfect wife.  The shame she feels from this offense is 
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quite literally unbearable, and although she knows she committed a serious crime that hurt many 

people, it is psychologically extremely difficult for her to face her friends and family.  Thus 

while she sometimes seems to be denying guilt in public, in private  

 

 

 

  

  For 

more than forty years, Ms. Shah has proven to be a productive, valuable member of society.  

 she is fully capable of being an asset to society once again. 

III. THE ADVISORY GUIDELINES CALCULATION 

Loss calculation is a clumsy, inarticulate way to create a mathematical formula to 

calculate the moral harm caused by a defendant’s conduct.  Nonetheless, because this Court must 

determine the Advisory Guidelines, we address them here. 

We do not dispute the guideline calculation set forth in Ms. Shah’s plea agreement which, 

suggests 135–168 months.  This range is purely advisory.50 

A. The Probation Department Recommendation 
 
 The Probation Department has recommended a sentence of 72 months, which is 

considerably lower than—and nearly half of the bottom of—the Guidelines range.51  While the 

Probation Department has considered some of the factors detailed in this sentencing 

memorandum that justify a downward variance from the Sentencing Guideline, it has not 

 
50 United States v. Crosby, 397 F.3d 103, 113 (2d Cir. 2005). 
51 PSR, pg. 32. 
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considered all such factors.  At the time of Ms. Shah’s Presentence Interview,  

 therefore, the PSR could not incorporate this 

critical information.  We submit that the crucial information and assessment contained in this 

report warrant an even greater variance from the Guidelines than recommended by the PSR.   

Furthermore, the PSR does not account for the current COVID-19-related conditions that 

make incarceration a particularly treacherous punishment.  We submit that when the additional 

relevant factors are properly considered, the appropriate sentence for Jennifer would be thirty-six 

months of imprisonment. 

B. The Loss Calculation Here52 
 

“Imposing a sentence on a fellow human being is a formidable 
responsibility. It requires a court to consider, with great care and 
sensitivity, a large complex of facts and factors. The notion that this 
complicated analysis, and moral responsibility, can be reduced to 
the mechanical adding-up of a small set of numbers artificially 
assigned to a few arbitrarily-selected variables wars with common 
sense. Whereas apples and oranges may have but a few salient 
qualities, human beings in their interactions with society are too 
complicated to be treated like commodities, and the attempt to do so 
can only lead to bizarre results.”53  

 
Judge Rakoff shared this salient reasoning and observation in crafting the right sentence 

for Rajat Gupta, who was mechanically tacked with an 18-point enhancement for loss amount 

 
52 Under the ABA Shadow Guidelines (Attached hereto as Exhibit E), Jennifer’s offense would 
be calculated as follows:  

a) The base offense level is seven; b) as the total loss does not exceed $10,000,000, 
offense level is increased by ten levels; c) we dispute the government’s ranking of Ms. 
Shah as “Tier A” in this conspiracy, and submit that she had moderate to high culpability, 
warranting a three-level increase; and d) the victim impact was high, leading to a six-
level increase.  The total offense level, thus, amounts to twenty-six.  

The resulting sentencing range is 63–78 months. 
53 Gupta, 904 F. Supp. 2d at 350. 
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“for the resultant but unpredictable monetary gains made by others, from which Mr. Gupta did 

not in any direct sense receive one penny.”54   

As Judge Rakoff profoundly noted while sentencing Mr. Gupta, “the numbers assigned 

by the Sentencing Commission to various sentencing factors appear to be more the product of 

speculation, whim, or abstract number-crunching than of any rigorous methodology—thus 

maximizing the risk of injustice.”55  Nowhere is this truer than the Sentencing Guidelines’ over-

sized treatment of loss amount.  “The Sentencing Commission chose to focus largely on a single 

factor as the basis for enhanced punishment: the amount of monetary loss or gain occasioned by 

the offense.  By making a Guidelines sentence turn, for all practical purposes, on this single 

factor, the Sentencing Commission effectively ignored the statutory requirement that federal 

sentencing take many factors into account, see 18 U.S.C. § 3553(a), and, by contrast, effectively 

guaranteed that many such sentence would be irrational on their face.”56   

In a concurrence in United States v. Corsey,57 Judge Underhill, sitting by designation, 

noted the flawed nature of the Guidelines for high-loss cases: 

The history of bracket inflation directed by Congress renders the 
loss guideline fundamentally flawed, especially as loss amounts 
climb. The higher the loss amount, the more distorted is the 
guideline’s advice to sentencing judges. As a well-known 
sentencing commentator has put it, “For the small class of 
defendants . . . convicted of fraud offenses associated with very 
large guidelines loss calculations, the guidelines now are divorced 
both from the objectives of Section 3553(a) and, frankly, from 
common sense. Accordingly, the guidelines calculations in such 
cases are of diminished value to sentencing judges.”58 

 
54 Id. 
55 Gupta, 904 F. Supp. 2d. at 351. 
56 Id. 
57 723 F.3d 366 (2d Cir. 2013). 
58 Id. at 380 (emphasis added). 
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Here, the loss calculation for Jen perfectly proves this Court’s hypothesis in Gupta and 

Judge Underhill’s observation, and if loss calculation dominates this Court’s rationale, it would 

lead to an irrational sentence.  First, the Guidelines offense level calculation of 33 results from an 

18-level loss enhancement.  In other words, loss amount comprises over 54% of the offense 

level.  Put another way, the loss enhancement proposed by the Guidelines constitutes more than 

half of the offense level here.  As in Gupta, the PSR’s loss calculation “overwhelm[s] all other 

factors.”59  

IV. A BALANCED CONSIDERATION OF ALL RELEVANT FACTORS UNDER 18 
U.S.C. § 3553(a) DEMONSTRATES THAT A SENTENCE WELL BELOW THE 
GUIDELINES RANGE IS SUFFICIENT, BUT NOT GREATER THAN 
NECESSARY, TO ACHIEVE THE GOALS OF SENTENCING 

18 U.S.C. § 3553(a) directs that a court “shall impose a sentence sufficient, but not 

greater than necessary, to comply with the purposes set forth in paragraph (2) of this 

subsection,” which include: “(A) to reflect the seriousness of the offense, to promote respect for 

the law, and to provide just punishment for the offense,” “(B) to afford adequate deterrence to 

criminal conduct,” “(C) to protect the public from further crimes of the defendant,” and “(D) to 

provide the defendant with needed educational or vocational training, medical care, or other 

correctional treatment in the most effective manner.”60  In addition to considering each of these 

purposes, the Court also “shall consider” “the nature and circumstances of the offense and the 

history and characteristics of the defendant” (18 U.S.C. § 3553(a)(1)), “the kinds of sentences 

available” (18 U.S.C. § 3553(a)(3)), “the kinds of sentence and the sentencing range established” 

under the applicable Sentencing Guidelines (18 U.S.C. § 3553(a)(4)), and “the need to avoid 

 
59 Gupta, 904 F. Supp. 2d at 353. 
60 18 U.S.C. § 3553(a)(2) (emphasis added). 
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unwarranted sentencing disparities among defendants with similar records who have been found 

guilty of similar conduct.”  18 U.S.C. § 3553(a)(6).  

Accordingly, the range calculated under the Guidelines is purely advisory and serves as 

just one of many factors that the Court is required to “consider” when fashioning an appropriate 

sentence.61  “[T]he sentencing court does not enjoy the benefit of a legal presumption that the 

Guidelines sentence should apply.”62  Indeed, “[e]ven where a district court has properly 

calculated the Guidelines, it may not presume that a Guidelines sentence is reasonable for any 

particular defendant, and accordingly, must conduct its own independent review of the [18 

U.S.C.] § 3553(a) sentencing factors.”63   

After thorough consideration of all the relevant factors, Jen Shah respectfully submits 

that an appropriate custodial sentence in this case would be thirty-six months.  As set forth 

below, such a sentence is consistent with sentences imposed on similarly-situated defendants, 

takes account of the other circumstances of this case discussed herein, and is “sufficient, but not 

greater than necessary” to achieve the goals of criminal punishment under 18 U.S.C. § 3553(a).  

A. A Sentence Well Below the Guidelines Range is Consistent with Sentences 
Imposed on Substantially Similar Defendants Convicted of Similar Conduct 

 
18 U.S.C. § 3553(a)(6) directs this Court to consider “the need to avoid unwarranted 

sentencing disparities among defendants with similar records who have been found guilty of 

similar conduct.”   

As this Court considers the right placement for Ms. Shah on the continuum of sentences 

received by her co-defendants, we point out several critical factors.  First, this Court has given 

 
61 United States v. Crosby, 397 F.3d 103, 113 (2d Cir. 2005). 
62 Rita v. United States, 551 U.S. 338, 351 (2007). 
63 United States v. Dorvee, 616 F.3d 174, 182 (2d Cir. 2010). 
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most of the defendants sentences well below their respective sentencing guidelines ranges.  We 

submit that the Court should similarly grant a variance down for Ms. Shah.  Second, for the 

defendants who have received sentences higher than thirty-six months, they can all be 

distinguished clearly from Ms. Shah.  Many had direct contact with the victims of the fraud—

whether as the salespeople using fake names or as managers or owners of sales floors whose job 

it was to convince the client not to chargeback their worthless product.  Ms. Shah, notably, never 

spoke with any of the customers of MPG (or anyone who actually purchased these products).  

Third, several co-defendants were barred by the FTC and simply reincarnated their dismantled 

fraudulent enterprise under a new name.  This is not true of Ms. Shah. Fourth, many of 

Ms. Shah’s co-defendants have prior criminal histories, whereas Ms. Shah does not.  

Fifth, we dispute the government’s ranking of Ms. Shah as “Tier A” in this conspiracy.  

While it is true that Ms. Shah provided the “leads” to many of the people involved in this crime, 

she certainly did not create, organize, control, or run this multi-pronged/multi-state conspiracy.  

Proof of this are the facts that a) many of these co-defendants neither received their leads from 

Ms. Shah, had any contact with her, nor even knew her, b) many of these co-defendants who did 

know Ms. Shah complained that she controlled who received her leads and when Ms. Shah did 

not give them “her leads,” they were still able to carry out their crimes, and c) the myriad 

telemarketing frauds involved in this conspiracy, though different in the various iterations 

regarding what “product” was being sold, required not just “leads” but also marketing, a 

salesfloor, and a fulfillment center.  Thus, Ms. Shah’s piece of the puzzle, though important, was 

not enough to carry out this fraud without these other crucial pieces controlled and directed by 

experienced criminals (who were not Ms. Shah).  There is neither reason nor evidence to place 
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Ms. Shah at the “Godfather” or “Kingpin” level of this fraud.  The fraud started before her, often 

carried on without her involvement, and she was never the sine qua non of this conspiracy.64   

In addition to avoiding sentencing disparities between Ms. Shah and co-defendants, in 

this case, this Court should equally avoid a sentencing disparity between Ms. Shah and other 

fraud defendants generally.  Fraud cases in this District, as well as nationally, have frequently 

resulted in sentences substantially below the Guidelines range.  The national average sentence in 

2019 for fraud cases was 21 months, and in the S.D.N.Y. it was 19 months.  The median 

sentences in both were 12 months.  Significantly, 54.2% of fraud cases in the Second Circuit 

received a variance from the Guidelines at sentencing and only 26.2% of fraud cases in the 

Second Circuit received a guideline sentence.65  In 2020, the national mean sentence in fraud 

cases was 19 months, and the median was 8 months; the Second Circuit mean was 19 months, 

and the median was 12 months.66  And in 2020, 59.2% of fraud cases in this Circuit received a 

downward variance.67  In 2021, the national average sentence for fraud cases was 20 months, and 

in the S.D.N.Y. it was also 20 months.  The median sentence in both were 12 months.68 In 2021, 

66.3% of fraud cases in the S.D.N.Y received a downward variance.69 

 
64 While the Indictment alleges conduct commencing in 2012, well before the creation of MPG, 
notably, the government only seeks forfeiture and restitution from Ms. Shah for MPG victims—
and not victims of countless other companies involved in this conspiracy. 
65 Exhibit F. 
66 Exhibit G. 
67 Id. 
68 Exhibit H. 
69 Id. 
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B. Jen’s Unquestioned Devotion to Her Sons and Husband Warrants Leniency 
 

One of the first factors identified for consideration under 18 U.S.C. § 3553(a) is “the 

history and characteristics of the defendant.”  As recognized by Judge Rakoff in United States v. 

Adelson: 

[S]urely, if ever a man is to receive credit for the good he 
has done, and his immediate misconduct assessed in the 
context of his overall life hitherto, it should be at the 
moment of his sentencing, when his very future hangs in the 
balance. 
 
This elementary principle of weighing the good with the 
bad, which is basic to all the great religions, moral 
philosophies, and systems of justice, was plainly part of 
what Congress had in mind when it directed courts to 
consider, as a necessary sentencing factor, “the history and 
characteristics” of the defendant.70 

 
One goal of the justice system is to catch and stop bad conduct in the present; a sentence 

serves to both punish and deter a defendant, with the intent of changing future behavior.  But this 

Court is tasked with essentially reaching its long arm through time, into the past, to punish the 

Jen Shah of 2016–2018.  Only 2023 Jen Shah stands before this Court to be sentenced.  This is a 

49-year-old mother of two sons, 28 and 17 years old, who are the center of her life.  The woman 

before this Court needs no deterrent, as she has already suffered great punishment and proven 

that she permanently abandoned her old ways.  

In her family, she has been the lynchpin between generations—the perfect daughter and 

mother at the same time.  Her mother, husband, and innocent children are the priorities in her 

life.  At only forty-nine years old, Jen has much more to offer to the world.  Extended 

incarceration does not serve the ends of justice here.  

 
70 441 F. Supp. 2d 506, 514 (S.D.N.Y. 2006).  
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C. A Sentence Well Below the Guidelines Range Will Be More Than Sufficient 
to Achieve the Goals of Specific and General Deterrence 

 
18 U.S.C. §3553(a)(2) requires this Court also to consider the need to “afford adequate 

deterrence to criminal conduct” and to “protect the public from further crimes of the defendant,” 

which courts have interpreted to mean both specific and general deterrence.71   

Jen has spent the last several years of her life unwittingly proving to this Court that she 

will not re-offend.  She not only left the telemarketing industry, but she put herself onto the 

world’s stage in a completely different arena.  In the unique fishbowl of reality television, the 

world has watched her every move, seen the truth behind Jen (flaws, family fights, and all), and 

thus the world knows that Jen has completely broken from her old life.  As a very well-

recognized television personality, whose prosecution has been the centerpiece of nearly every 

newspaper and tabloid since March 2021, there is absolutely zero chance that Jen could 

anonymously slip back into the criminal schemes of the telemarketing world.  Or, for that matter, 

there is zero chance that Jen will ever do anything unnoticed by the press and public ever again.  

The PSR also recognizes that Jen’s likelihood to re-offend is low.72  Thus, there is no 

need for specific deterrence in this case, as Jen is extremely unlikely to be a repeat offender.   

In addition, this case has already cost Jen dearly.  Jen—who desperately wanted to be the 

best mother in the world—has now been the cause of embarrassment, fear, and shame for her 

beloved sons.  Jen would never do anything to risk more harm to her children.  She knows the 

emotional and psychological toll that her sons have already been forced to pay.  These are harms 

for which she will spend the rest of her life atoning.  

 
71 See Gupta, 904 F. Supp. 2d at 352. 
72 PSR, pg. 33. 
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Statistics also show that Jen is highly unlikely to be a repeat offender.  Publications by 

the U.S. Sentencing Commission confirm that true “first offenders” like Jen, with no prior 

convictions or arrests, have an “extremely low recidivism rate.”73  The U.S. Sentencing 

Commission has also reported that defendants convicted of fraud-related crimes are less likely to 

recidivate than defendants convicted of any other crimes.74   

Although Jen understands that the Court must also consider the needs of general 

deterrence when fashioning an appropriate punishment, we respectfully submit that the goals of 

general deterrence have already been achieved and that extended prison time will not advance 

those goals.  Moreover, scholars have consistently concluded that it is the certainty of 

punishment, rather than its severity, that is the most effective deterrent for financial crimes.75    

D. An Extended Period of Incarceration Will Impose Substantial Burdens on 
Jen’s Family in The Middle of a Global Pandemic 

 

 
73 United States Sentencing Commission, Recidivism And The “First Offender” (May 2004), 
available at https://www.ussc.gov/sites/default/files/pdf/research-and-publications/research-
publications/2004/200405_Recidivism_First_Offender.pdf at 17 (reporting a 6.8% recidivism 
rate for true first time offenders).  This study notably does not differentiate between different 
types of crime even though defendants convicted of fraud are the least likely to recidivate. 
74 United States Sentencing Commission, Recidivism Among Federal Offenders: 
A Comprehensive Overview (March 2016), available at 
https://www.ussc.gov/sites/default/files/pdf/research-and-publications/research-
publications/2016/recidivism_overview.pdf at 20. 
75 See United States v. Velazquez, No. 16-CR-233 (AKH), 2017 WL 2782037, *4 (S.D.N.Y. May 
26, 2017) (“Current empirical research on general deterrence shows that while certainty of 
punishment has a deterrent effect, ‘increases in severity of punishments do not yield significant 
(if any) marginal deterrent effects . . . Three National Academy of Science panels . . . reached 
that conclusion, as has every major survey of the evidence.’”) (citation omitted).  This is 
especially true with white-collar offenders. See Richard A. Frase, A More Perfect System: 
Twenty-five Years of Guidelines Sentencing Reform (Punishment Purposes), 58 Stan. L. Rev. 67, 
80 (2005). Thus, there is no empirical reason to believe that Jennifer’s further incarceration 
beyond the time she has already served will provide more effective general deterrence. 
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Even before the Supreme Court’s ruling in United States v. Booker76 clarified that the 

Sentencing Guidelines are only advisory, the Second Circuit held that “extraordinary family 

circumstances” were a valid basis for granting a downward departure from the Sentencing 

Guidelines.77  Post-Booker, the Second Circuit has continued to recognize that courts should 

consider the burden a sentence will impose on innocent family members when fashioning an 

appropriate sentence.78  Consistent with this guidance, judges within the Southern District have 

repeatedly issued sentences well below the Guidelines range in comparable cases based, in part, 

on determinations that lengthy incarcerations would place significant burdens on the defendant’s 

family members.  

For example, in United States v. Blaszczak, Judge Kaplan recently imposed a sentence 

well below the Guidelines range on an insider trading defendant who was convicted after trial 

based upon the burden that lengthy incarceration would impose on his wife and child.  The facts 

were as follows: For six years, David Blaszczak sold inside information to hedge fund clients 

that they used to realize over $7 million dollars in gains.79  Blaszczak was paid more than 

$700,000 for that information.80  Judge Kaplan determined that Blaszczak had “aggressively” 

pursued sources of inside information that he could sell and was “bold, unapologetic, and giddy 

 
76 543 U.S. 220 (2005). 
77 See United States v. Johnson, 964 F.2d 124, 128 (2d Cir. 1992). 
78 See, e.g., United States v. Isola, 548 Fed. Appx 723, 725 (2d Cir. 2013) (identifying 
“[defendant’s] family circumstances and the effects of his incarceration on his daughter” as one 
of the factors to be considered under 18 U.S.C. § 3553(a)); United States v. Bills, 401 Fed. Appx 
622, 624 (2d Cir. 2010) (holding that “the likely effects of [defendant’s] incarceration on her 
daughter” were one of the “mitigating factors” that was appropriately considered under 18 
U.S.C. § 3553(a)). 
79 Exhibit I at 2–3. 
80 Id. at 9. 
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about what he was doing.”81  Under the Sentencing Guidelines, Judge Kaplan calculated an 

offense level of 26, resulting in a sentencing range of 63–78 months.82  And yet, Judge Kaplan 

sentenced Blaszczak to only twelve months and one day in jail, plus two years of supervised 

release.83  The sole reason offered on the record for this substantial deviation from the Guidelines 

was that Blaszczak’s wife, who had a degenerative eye disease, and child would be severely 

burdened by his absence.  Judge Kaplan stated: “[t]he wreckage that a long period of 

incarceration would wreak on her and on your son is horrifying to me.  And the sentence I am 

going to impose on you is going to reflect that.”84  

 While Jen’s family circumstances do not rise to the standard of “extraordinary” as is 

traditionally understood, the Court can consider them nonetheless in varying from the 

Guidelines.  There can be no doubt that Jen’s prolonged absence will impose an enormous 

burden on her husband and children.   Jen’s younger son, will graduate high school 

without his beloved mother in the audience cheering him on; he will pack his belongings and 

move into his first college dorm without Jen’s doting motherly help or her famously too-large 

baskets of his home-cooked favorites.  Sharrieff, Jr., her older son, will walk across the stage at 

Duke Medical School to be hooded as a doctor and see the empty seat in the audience where Jen 

should have been, but for her mistakes.  Rather than stand in the center of the enormous group of 

Tongan and Black relatives singing their blessings on the young doctor, Jen will only hear about 

this day from a federal prison.  

 
81 Exhibit J at 62:15–24. 
82 Id. at 22:19–23:1. 
83 Id. at 72:6–13. 
84 Id. at 70:19–22. 
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And Jen’s husband, who has heard Jen’s cheer in the crowds of the University of Utah 

football games—giving him courage and love for every play and game in the last decade—will 

be deafened by the silence in her absence.  After spending nearly thirty years with his wife 

behind him and at his side, Coach Shah will—for the first time—be alone in his home, on the 

field, and in his heart.  Jen understands that she is the reason these three men will suffer, and her 

own suffering is exponential for it.  We submit that a sentence of thirty-six months would 

mitigate the risks to her family while satisfying the requirements of Section 3553(a).  

E. A Sentence of Thirty-Six Months Serves the Interests of the Federal Prison 
System and is Fair to Jen 

 
1. COVID-19 

 
The infamous U.S. Bureau of Prisons’ COVID-19 conditions await Jen.  These are very 

difficult facilities for anyone, especially non-violent financial crime offenders.  But with the 

onset of COVID-19, the terms of Jen’s confinement will be brutally harsh.  Despite the efforts 

of governments, citizens, and science, COVID-19 is still with us, wreaking havoc and 

endangering people, and silently mutating to keep one step ahead.    

As Judge Gardephe recently noted while sentencing Michael Avenatti, “Conditions 

were terrible. Hard to believe they could occur in the United States.”85  The Honorable Paul 

Oetken has stated that confinement during COVID-19 should count for up to twice the length 

of the incarceration.86   

In the words of former Chief Judge McMahon while sentencing an in-custody defendant 

who has been incarcerated during COVID: 

[The] MCC and the MDC, two federal correctional facilities located 
in the City of New York that are run by morons, which wardens 

 
85 Exhibit K. 
86 Id. 
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cycle (through) repeatedly, never staying for longer than a few 
months or even a year. So there is no continuity, there is no 
leadership, there is no ability to get anything done. They lurch from 
crisis to crisis, from the gun smuggling to Jeffrey Epstein, none of 
which is the fault of [the defendant] or any of the other inmates I 
have sentenced or will sentence. 

 
It is the finding of this Court that the conditions to which she was 
subjected are as disgusting, inhuman as anything I’ve heard about 
(in) any Colombian prison, but more so because we’re supposed to 
be better than that…. The fact that you haven’t been out for a year 
is a result of the pandemic. Nobody’s been out for a year. Nobody’s 
had visitors. People have gotten locked up all over the country in the 
SHU when they’ve gotten sick, and you had the great misfortune to 
not only to get COVID but to get COVID in the earliest days, when 
we didn’t know what we were doing. And that being so, I think 
you’ve suffered triply as a result. 
 
But there is no excuse for the conditions in those two institutions. 
There is no excuse for the serial leadership that does not allow the 
office of warden to take control and get control of those facilities, 
that they just cycle through, most of them at the end of their careers, 
and it is unfair and unjust. You shouldn’t have to suffer for the 
incompetence of the United States Department of Justice and its 
subsidiary agency, the Bureau of Prisons.87 

 
Recognizing that COVID-19 requires sentencing courts to take the brutal conditions of 

confinement into consideration, countless federal courts have affirmatively granted downward 

variances based on COVID-19.  We attach here a chart of such sentences.88   

Sentencing Jen to thirty-six months also serves two other important interests.  First, not 

imposing an extended custodial sentence on Jen will greatly reduce her risk of contracting 

coronavirus, which has spread widely in the federal prison system, where (as of December 12, 

2022) 55,310 prisoners have tested positive and 309 have died.89  

 
87 Judge Colleen McMahon, In Her Own Words: Federal Judge Slams ‘Morons’ Running NYC 
Jails, NY DAILY NEWS, May 7, 2021, available online at: https://www.nydailynews.com/new-
york/ny-judge-mcc-mdc-20210507-nhcuujw6kjbmnm7qjus5pfrpdm-story.html.  
88 Exhibit L. 
89 Federal Bureau of Prisons COVID-19 Resource Page, available at 
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Second, both courts and the Attorney General of the United States have acknowledged that 

reducing the population inside crowded BOP facilities will reduce the spread of the virus.90   

Along those lines, on March 26, 2020, the Attorney General of the United States issued a 

directive to the Bureau of Prisons stating that “one of the BOP’s tools to manage the prison 

population and keep inmates safe is the ability to grant certain eligible prisoners home 

confinement in certain circumstances.”  The Attorney General directed the BOP to consider 

releasing “inmates who are non-violent and pose minimal likelihood of recidivism” to home 

confinement, and listed several factors to consider, including the CDC health risk factors of the 

inmate, whether the inmate was in a low security facility, the inmate’s conduct in prison, the 

inmates score on BOP’s recidivism scoring system, whether the inmate has a verifiable reentry 

plan (including a stable place to serve home confinement), and the inmate’s crime of 

conviction.91  On April 3, 2020, the Attorney General issued another directive, making the 

finding under the CARES Act that BOP faces “emergency conditions,” thereby granting BOP 

statutory authority to expand the group of inmates who could be considered for home 

confinement.92  The Attorney General further directed that “time is of the essence” and that 

eligible inmates should be transferred home immediately if they can successfully quarantine at 

home and even if electronic monitoring was not currently available.93  Pursuant to these 

 
https://www.bop.gov/coronavirus/index.jsp. 
90 See United States v. Nkanga, 18-CR-713 (JMF), 2020 WL 1529535, *1 (S.D.N.Y. Mar. 31, 
2020), reconsideration denied, 18-CR-713 (JMF), 2020 WL 1695417 (S.D.N.Y. Apr. 7, 2020) 
(Judge Furman stating that “the best—perhaps the only—way to mitigate the damage and reduce 
the death toll is to decrease the jail and prison population by releasing as many people as 
possible”). 
91 Exhibit M. 
92 Exhibit N. 
93 Id. 
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directives, as of the date of this filing, BOP has released more than 3,800 federal inmates to 

home confinement.94   

In addition, hundreds of others have been granted compassionate release either by courts 

or by the BOP.  Many of those being released have served only a fraction of their sentence, 

including, for example, Michael Cohen, who was 53 and was released to home confinement for 

the remainder of his three-year sentence after serving only one year;95 Paul Manafort, who was 

released to home confinement after serving only three of his seven-year sentence;96 a former 

mayor who was sentenced to twenty years for bribery but was released to home confinement 

after only eight years;97 and a 51-year-old CEO released to home confinement after serving only 

four years of his 7.5-year sentence for tax evasion.98    

2. Jen Will Be Able to Pay Restitution Faster Without an Extended 
Period of Incarceration 

 
Fully acknowledging her conduct, Jen has agreed to pay a hefty restitution sum of over 

 
94 Id. Currently, the BOP has 6,184 inmates on home confinement. The total number of inmates 
placed in home confinement from March 26, 2020, to the present (including inmates who have 
completed service of their sentence) is 50,844. 
95 Gurman, Sadie, Trump’s Lawyer Michael Cohen Released To Home Confinement, The Wall 
Street Journal, (May 21, 2020) available at https://www.wsj.com/articles/trumps-former-lawyer-
michael-cohen-released-to-home-confinement-11590075443. 
96 Faulders, Katherine, Former Trump Campaign Chairman Paul Manafort Released to Home 
Confinement Amid Coronavirus Concerns, ABC News, (May 13, 2020) available at 
https://abcnews.go.com/Health/trump-campaign-chairman-paul-manafort-released-home-
confinement/story?id=70642927. 
97 Former St. Gabriel mayor released early from federal prison, WAFB9, (May 28, 2020) 
available at https://www.wafb.com/2020/05/28/former-st-gabriel-mayor-released-early-federal-
prison/. 
98 Killman, Curtis, Former Arrow Trucking CEO released from prison to go to home 
confinement, Tulsa World, (May 7, 2020), available at 
https://www.tulsaworld.com/news/local/crime-and-courts/former-arrow-trucking-ceo-released-
from-prison-to-go-to-home-confinement/article_e51e30a4-2f4f-5f24-9a4e-9280ae9d5cc8.html. 
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$6.6 million to the victims of her actions.  She is eager to make each of these people whole, and 

very cognizant of the fact that many of them are elderly and need this money as soon as possible.  

Jen does not have the funds to make this payment today; more than anything, she wishes she did.  

While Jen is jointly and severally liable for this amount with Stuart Smith, it is indisputable that 

once she has returned to society, Jen will be better positioned to be able to earn the funds to 

rectify this debt.99  The longer Jen is incarcerated, the longer the victims will have to wait to be 

made whole again. 

3. Due to Her Celebrity Status, Which She Has Used to Significantly 
Advance the Rights of Marginalized and Disenfranchised 
Communities, Jen is Uniquely Positioned to Benefit Society  

 
From a young age, Jen took on the role of Fahu and the responsibility of being a role 

model.  That directive has become her personal mission, and the moment Jen got the spotlight of 

the world’s stage on her, she redirected that light onto those who have been left in the dark for 

their race, religion, sexual orientation, or beliefs.  Often the only voice speaking out for the rights 

of disenfranchised Utahans, Jen has earned a place as a champion for the marginalized.  Her fans 

and followers look to Jen to speak out for them, defend them, and encourage them to swim 

harder when the tides of injustice pull them under. 

Jen has been extremely active in a number of social justice organizations.100  The primary 

focus of her volunteer work is to combat racism, raise awareness of the mental health challenges 

of the LGBTQIA community and combat discrimination against that community, and support a 

woman’s right to reproductive freedom.  Since pleading guilty, Jen has spent the majority of her 

time trying to help and give back to the community through the following organizations: 

 
99 As the government and Smith well know, Smith has a storied history of failed businesses, 
enormous personal debt, and very limited earning potential. 
100  
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The organization that Jen has spent the most time with  

 

 

  Specifically, she is a board member and assisted the 

 

 

partners with  and helps distribute food to communities in 

need every week.  Jen has participated in feeding multiple families over the last few months.  

She is also on the  committee that arranges Covid testing and vaccine shots for the elderly 

and at-risk groups.  
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Additionally, as a ,” Jen assisted in helping the elderly to 

find basic health and social resources in Utah.  In light of the language barrier, she accompanies 

elderly members  to their doctor’s appointments to help them 

understand the care they are receiving and voice their concerns.   

 

 

.  

In order to protect women’s rights, and on behalf of the  

 Jen used her social platform to promote, organize, and attend multiple rallies throughout 

the state of Utah.  Also, through her social platform, Jen sponsored and promoted  

 to bring attention to mental health awareness  

  Additionally, Jen has spent time working with  

  This organization was created to help  

with economic development and job skills.  She is drafting the business directory 

for Utah with the intention of implementing and distributing a nationwide directory. 

As noted, Jen is also very active in supporting the gay and lesbian teen community.  

Sharrieff writes that he did not understand why his wife was drawn to this community until she 

explained that LGBTQ youth are the most at-risk for suicide because of being rejected by their 

family. 101   

  Jen joined  an 

organization that provides housing and services to these young people, and Jen visits their center 

 
101 Exhibit A-3, Letter of Sharrieff Shah and Exhibit A-1, Letter of Charlene Lui. 
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in Provo to give personal support to these at-risk teens.  Jen has used her social media presence 

to support these causes, as well.  

Jen is a Polynesian/Muslim/Mormon woman—she uniquely represents each and all of 

these groups, and for many of them, she is their only spokesperson.  Jen will now have the 

opportunity to teach her communities, followers, fans, and the world about accepting 

responsibility, getting help, making amends, and atoning for one’s mistakes.  Her story will be 

powerful and watched keenly by millions, who want to see her come back having paid her debt 

to society so she can pay her debt to the victims here.  But more than that, they want to see Jen 

be the champion they need—still standing up for them, fighting for them, and leading the way in 

the never-ending battle for equality in America.   

Rather than become a trite cautionary tale, Jen promises to be the Fahu for her family and 

society—a redemption story to make her ancestors and descendants proud forever.   

4.  Additional Public Interest Considerations 

Both Jen and society would benefit more from giving Jen a sentence of thirty-six months, 

rather than warehousing her for the six years – as suggested by the presentence investigation 

report – at great expense to the taxpayers, with no corresponding benefit.  At a cost in today’s 

dollars of approximately $44,258102 per year, imprisoning Jen would cost at least $265,548 for 

the six-year sentence recommended by the Probation Department.  Spending $265,548 to 

incarcerate Jen makes no sense at all – Jen will remain a financial burden throughout her 

incarceration and will have lost six years of time in which she could have been working to make 

payments towards restitution.  Such expenditures of tax-payer money should be reserved for only 

 
102 PSR at ¶ 99.  This cost does not account for inflation.  Nor does it include the cost of any 
medical care that Jennifer might require due to COVID-19 or other medical issues.   
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the most dangerous and incorrigible offenders.  Jen is neither dangerous nor incorrigible.  She 

has demonstrated over the past two years that she is law-abiding, family-oriented, and 

peaceful—she does not need an additional custodial sentence to deter her.  

We submit that under these circumstances, a sentence of thirty-six months serves the ends 

of punishment, is consistent with BOP’s current efforts to reduce the prison population, 

especially with respect to non-violent offenders who present a low risk of recidivism, and serves 

the public interest.  
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V. CONCLUSION 
 

Jennifer Shah is an exceptional mother and a good woman who has already been 

punished extensively as a result of the sins of her past.  We respectfully request that the Court 

impose a sentence of thirty-six months incarceration.  We further request the Court recommend 

 and that the 

Court recommend that Ms. Shah be incarcerated at the FPC Bryan facility in Bryan, Texas.  

 
Dated: December 16, 2022  

Respectfully submitted, 
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August 23, 2022 
 
 
Honorable Sidney H. Stein 
United States District Judge 
United States District Court 
Southern District Court of New York 
500 Pearl Street 
New York, New York 10007 
 
 
Dear Judge Stein: 
 

I appreciate the opportunity to share my experiences and impressions of Jennifer Shah with you. 
First, my name is Charlene Lui, mother of Jennifer (Jen) Shah. I have had the honor and 
privilege to call her my daughter. My late husband, Sione Kaisa Lui and I were blessed with six 
children, three boys and three girls. Jen is the eldest of our children and as such, she holds a 
special birthplace in our family. My husband is from Fu’amotu, Tonga and he instilled his 
ancestral cultural traditions and values in our home. One of the most revered Tonga cultural 
traditions identifies the eldest female sibling as the fahu. As the fahu, Jen is accorded the highest 
respect at all formal and informal occasions from funerals to weddings and births. She acts as the 
family matriarch and oversees her siblings, nieces, and nephews. Thus, Jen holds the position of 
being the caretaker who is responsible for the family. She has lived this esteemed role and 
accepts the responsibility and has exemplified this role throughout her life. 
 
As her mother, I would like to let you know more about me. I retired in June 2021 after serving 
30 years in the educational field. I was a teacher, a school principal in both the elementary and 
secondary schools, and the director of  for 20 years. Soon after my retirement 
from the school district, I accepted the position of Executive Director for  

 a nonprofit 501(c)3 organization that advances and 
advocates for social justice and equity. In addition, I continue teaching our preservice teachers as 
an adjunct professor at  and . 
 
At this time, I would like to share with you some of Jen’s life experiences so that you can see 
that she is a good woman who has helped many people by giving of her time, labor, support, and 
advice throughout the years. During her young school years, she was always involved in 
leadership positions. She was chosen as an exemplary 6th grade student who was actively 
involved as a member of the school student council. At the end of her 6th grade year, she was 
chosen as an outstanding student. Then, during her 9th grade year in junior high school she was 
elected as the Student Body President. Needless to say, she was very involved in her academic 
and leadership pursuits at Orem Junior High School. During her high school career, she was a 
cheerleader every year. In order to continue in this position, she had to maintain her grades as 
well as be an ambassador to represent their school.  
 
Along with her involvement in school activities, Jen was involved in her church as well. During 
her teenage years, she was a leader in her age group. As a leader she was instrumental in 
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organizing events to provide service to many people in our church. For example, on several 
occasions, the young women’s church group would visit the elderly and widowed in the ward 
and help them with cleaning their home, cooking, yard work, or simply providing company to 
many who were alone. Furthermore, every summer she would attend the  

 where she learned valuable survival skills. I believe that the most important skills she 
learned while at camp was learning to work collaboratively and to serve one another. I have 
witnessed this quality as she serves others in her adult life. 
 
Another example of her service and her work ethnic is when she would willingly help her father 
in his contracting business. In addition to working as a Track Manager at , he also 
ran a general landscaping business. Several of his contracts involved installing fence lines along 
the highways. I fondly remember one of the jobs where Jennifer helped her father install the 
fence posts along the highway in southern Utah. Her tasks rotated between driving the company 
truck or pounding the posts into the ground. Everyone in our family contributed in some way to 
the family business. I can still visualize her in her jeans, sweatshirt, and steel- toe boots working 
alongside her father and brothers always helping our family. 
 
After high school, Jen was accepted at the University of Utah. It was there that she met her 
wonderful husband, Sharrieff Shah. After they were married, Jen willingly choose to work and 
support their family so that Sharrieff could attend law school. This is another example of Jen 
sacrificing to help family members progress and achieve their goals. While her sons were in 
school, she was the model parent always supporting them in their academics and school 
activities. She was also involved in the local school PTA programs. 
 
As I mentioned earlier, we have six children in our family. In addition to Jen’s service to the 
community, her jobs, and church, she has been a strong advocate and supporter for her brothers 
and sisters. She has helped her youngest brother when he was struggling in high school and had 
him live with her and her family. When he lived with her, he was successful in attending school 
and attaining his high school diploma. With one of her sisters, she helped her get through an 
abusive relationship and provided support and advice for her to survive this experience and to 
make significant changes in her life that helped her to thrive.  
 
In addition, Jen has helped several nieces and nephews by providing them support both 
physically, financially, and spiritually. One example of this support occurred when one of her 
nephews was hospitalized for several months. Doctors were perplexed at what was causing his 

 She visited him in the hospital every day and helped his daughter with medical 
decisions and paid their family bills during his hospitalization and recovery. On another occasion 
Jen showed a deep love for her family by helping another nephew meet his biological father’s 
family. Only ten days after the death of my husband, Jaxson’s biological father passed away. 
Jaxson is a nephew to Jen, but in actuality she was his second mother. Jaxson had never lived 
with his father; however, Jaxson built a relationship with father when he was in high school. 
They only met face-to-face on three occasions. Jaxson lost his father, and his beloved 
grandfather in the same month only days apart. Knowing the effect that these two deaths would 
have on Jaxson, Jennifer stepped in once again and helped another nephew. She arranged for 
Jaxson to attend his father’s funeral services in Baltimore. She had him fly into New York and 
then drove him to the funeral services. Furthermore, she planned and paid for the family meal 
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after the service. As a result of her caring actions, Jaxson was able to meet his father’s family for 
the first time. He has since forged a close relationship with his paternal grandmother and his 
father’s family.  Jen has a deep love for her family and continues to provide whatever support is 
needed.  
 
In recent years, I’ve had the opportunity to have Jen join me in supporting and providing service 
to organizations to help advocate for underrepresented groups. For example, she has been very 
involved in advocating for LGBTQ youth who are most at risk for suicide due to rejection from 
family members because of their life choices. She has also been a supporter of advocating for 
women to have the choice in their reproductive rights. She has been a board member with the 

. In this 
position she has provided volunteer hours to help folks register to vote, provided support at our 
COVID clinics, supported our annual Pacific Health 5K, and volunteers her time to support the 
educational pursuits for diverse student populations. Also, I am a current board member of the 

 and I have enlisted Jen’s help to support our community meetings and 
fundraising activities. 
 
Judge Stein, there is much more that I can share with you regarding the good character of my 
daughter Jen Shah. I know that she has pleaded guilty to conspiracy to commit 
wire fraud. However, this does not affect my high opinion of her character. I still deeply love and 
respect her and trust her to treat others with the utmost care and concern. Jen is still a good 
woman who has loving family members and friends to support her when she completes her 
sentence. As her mother, Judge Stein, I ask you to consider all of Jen’s good qualities as you 
decide her sentence. I am approaching my 70th year and will miss hugging my daughter and 
having her close to help me and our family. If she wasn’t here to help me through the passing of 
my dear husband, her father, I would have had a harder time moving through the grieving 
process. I hope and pray Judge Stein that you will consider all of Jen’s good qualities and her 
multiple acts of kindness and genuine love as you decide on her sentence. I would also ask that 
you consider that my daughter, Jennifer Shah be given a sentence of probation. In closing, I 
sincerely appreciate the opportunity to share my experiences and love for my daughter Jen Shah. 
 
Respectfully, 
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EXHIBIT A-2 
 

United States v. Jennifer Shah, et al., Case No.: S4 19-CR-833 (SHS) 
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Honorable Sidney H. Stein 
United States District Judge 
United States District Court 
Southern District of New York 
500 Pearl Street 
New York, New York 10007 

Dear Judge Stein: 

I write this letter on behalf of my sister Jennifer Shah. My sister and I grew up together as we are only a 
year and half apart more or less. We are of Polynesian descent, my mother Hawaiian and my late father 
Tongan. In the Polynesian community, family is the foundation of all things. Our family consists of 6 kids 
3 girls and 3 boys. Jennifer is the oldest, then me, a sister Jenohn, a sister Jessica, a brother Jerritt and 
the baby brother Jacob (although he is grown he is still the baby). Back on the islands life is different 
then here on the mainland. My father grew up on the Tongan island of Tongatapu in the Village of 
Fua’amotu. He is the first of many brothers to immigrate to the United States, attend college, marry our 
mother and started a landscape business to facilitate bringing more family members to the United 
States. Without a sponsor and means of income, visas were very hard to obtain back in the day. Our 
father provided without waiver for us and our extended family. Our father was successful in bringing all 
4 brothers and many cousins thereafter to the United States. Our father was the patriarch of the Lui 
family which included our extended family as well. The Lui Family always had dinner with our uncles and 
their families every Sunday. We grew up around our many many cousins. Our mother grew up in Hawaii 
on the Island of Oahu. When we were little we would stay with our grandparents while our parents 
worked and attended school. Eventually we moved to Utah for our parents to finish school at Brigham 
Young University. We lived in Orem, Utah attended elementary, junior high and high school in the Orem 
area. My sister was a great leader and role model throughout school. She served on student council in 
elementary, jr. high and high school of which I followed her lead in elementary and jr. high. She 
competed heavily in competitive dance that took them all over the country to perform. She continued to 
cheer and dance in high school as was a captain during her time. I was two years behind her so when 
she was a Senior I was a Sophomore in high school. She paved the way for me to not be behind the 
curve when it came to athletics, social clubs and academics. Jennifer was a leader among her peers. She 
looked out for those that needed help and she was inclusive at all times. As time passed, my sister was 
dancing and modeling all the while taking classes at the University of Utah. This is where she met her 
husband to be Sharrieff Shah.  

Fast forward my sister had two handsome and smart young men, Sharrieff Jr. and . Jennifer’s sons 
have always been a very big part of my kids lives as they would visit during summertime for football 
camps, skiing trips and just visits since we live in Colorado. My 3 kids are a few years younger but have 
grown up close to their Aunt, Uncle and cousins. They talk all the time about sports and school and 
upcoming events that hopefully have us all meeting up since those times are becoming fewer as the kids 
get older and begin their lives as adults. My oldest daughter is very close to my sister Jennifer. They talk 
about school, cheer, relationships and all those conversations that usually don’t originate with mom or 
dad. Jennifer has always been the Aunt to my kids that never judged them but is always there to walk 
them through their issues at hand. Auntie Jen aka Jennifer aka Keikilani has been put in a position to be 
the one who solves everyone’s problems as she is the oldest sibling. My sister has taken this role to 
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heart and has done so without being asked. Sometimes I feel guilty that I live in Colorado as she has 
been alone dealing with the family issues on top of her busy and hectic life. She does manage to find 
time to deal with the full array of being a wife, mother, businesswoman, sister, aunt, family matriarch, 
and best friend. Jennifer has taken over the role and responsibilities of the Lui Family as it relates to the 
many non-profit organizations our father started or was a part of. She continues to be actively involved 
with the  

.  This 
committee has given opportunity for the Tongan communities’ high school graduates to scholarships, 
admissions assistance, living needs, counselors, and employment which in turn eases these high school 
students into college students and eventually college graduates. It was known in the Tongan community 
that our father was known to “give the shirt off his back” if this advances the individual and the 
community. My sister has taken this role on since our fathers passing.  

As you may know my sister is part of a reality tv show. I have mixed feelings about it but I do remember 
when my sister called me to ask me my thoughts about potentially joining the show and all that comes 
with it. My sister has always asked for my opinion on many family matters or decisions that she just 
wanted to get a different viewpoint on. I said to do what you think gives you the biggest platform to be 
you. She was cautiously optimistic but was adamant that reality tv would give her a bigger platform for 
all that she holds dear to her heart. The multiple business ventures,  

the Polynesian 
community as a whole, the Muslim religion, the Black Lives Matter movement, and many more that she 
pushes through the media. My sister has held true to all these groups and has been able to bring 
discussions to groups that otherwise might not be heard through her day-to-day activities. 

Keikilani (my sisters given Hawaiian name) is very strong woman and has been carrying a large burden of 
a very large indigenous Polynesian community, our family, her household, local and national social 
circles, and many businesses that have made her the woman that she is today. Of all the things my sister 
has accomplished, she still has much more to give. Due to the fact that she has pleaded guilty to 
conspiracy to commit wire fraud, I need my sister. The Polynesian community needs my sister. The 
LGBTQ+ needs my sister. The Muslim community needs my sister. My brother-in-law needs his wife. My 
nephews need their mother. My Mother needs her daughter. My kids need their aunt. She will do what 
is necessary to right the wrongs that she has been involved with, but I know personally she will continue 
to carry the burden of others that she has been doing for so long.  I will continue to support her through 
this upcoming chapter of her life. The communities that she has been advocating for and supporting will 
continue to support her too. Our family will support her unconditionally. 

Judge Stein please consider the compassionate, humane, charitable nature of my sister Jennifer during 
her sentencing. I ask for mercy as my sister has shown throughout her life for those, she was able to 
help and mercy from those that she has wronged should they be able to give when the time is right. I 
love my sister and now there is more for her to give to this world. 

 

Respectfully,  

Kaleo Lui 
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Honorable Sidney H. Stein 
United States District Judge 
United States District Court 
Southern District of New York 
500 Pearl Street 
New York, New York 10007 
 
Dear Judge Stein: 
 
It is with a heavy heart that I write this letter. My name is Sharrieff Shah Sr., and I am Jennifer 
Shah’s husband. I am painfully aware that my wife accepted a guilty plea of conspiracy to 
commit wire fraud related to a telemarketing scheme. The rippling effect of my wife’s actions 
will be felt for years by my family members as well as the innocent people who suffered 
unimaginable financial losses. These facts cannot be erased. However, there are additional facts 
that you should consider as you determine the appropriate sentence for Jen. Your honor, you 
need (i) to know Jen as a wife and mother; (ii) Jen’s civic commitment and contributions to her 
community; (iii) how my wife ended up in this situation; and (iv) Jen’s sincere desire to correct 
her past wrongs.  
 

(i) JEN AS A WIFE AND MOTHER 
  
Jen and I have been married for over 28 years. I recognized early in our relationship that she 
would fight for what she believed in and those she loved. I met Jen in the fall of 1991 while 
attending the University of Utah as an undergraduate. I remember exactly where I was and 
what I was doing when I first saw her. My best friend and I were eating lunch at the union on 
campus.  Typically, the football players were on campus several weeks before any students had 
to attend school. My wife was a freshman and she was required to be on campus 2 weeks 
before school began. As fate would have it, Jen and her girlfriend were in the union at the same 
time my friend and I were eating.  When I saw Jen walking down the corridor, I told my best 
friend without reservation that, “she is the one.”  
 
We dated for 2 years and absolutely fell in love.  However, it was not a match made in heaven. 
My wife’s parents did not like me because I played football, and I was not Polynesian or 
Mormon, but rather an African American Muslim from the dirty streets of Los Angeles.  
Consequently, I was not invited to many family events while we dated.  Thankfully, Jen’s 
younger brother was the first one to give me the thumbs up.   
 
Jerrit was 8 years old when I met him. He loved football, and I happen to be a college football 
player.  We connected from the very beginning. He had endless football-related questions for 
me. Jerrit loved doing football drills every time he saw me. I never denied him the chance to get 
better regardless of the location. One time, my wife and I went to a wedding and her parents 
and Jerrit happen to be there. Well, Jerrit and I quietly left the wedding and went to the parking 
lot. Jerrit knew that I kept a football in my car at all times. We played catch and he ran routes in 
the parking lot for 3 hours.  When Jen’s parents came outside and told Jerrit to get in the car, 
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he exclaimed, “I love Sharrieff.”  Jen said, “I do too.” At various times, Jen’s parents told her to 
stop dating me and she refused. When Jen’s mother and father recognized that their oldest 
daughter loved me and was willing to abandon her family because she loved me so much they 
changed. They opened up their hearts and gave me chance to get to know them. My wife and I 
were married soon after. This was the first of many examples of my wife’s willingness to fight 
for the things she believes in and the people she loves.  
 
Like many young couples, early in our marriage we struggled financially. We were both in 
college taking care of a brand new baby.  My wife developed an unparalleled work ethic that 
she adopted from her father.  We decided as a family since I was further along in college that 
we would focus on getting me through undergraduate and law school faster to help our family’s 
financial condition. Jen dropped out of college to help support me and our baby boy. I worked 2 
jobs during graduate school and law school. My wife worked 3 jobs while I attended law school. 
During the week from 9 am to 5 pm, she was secretary for non-profit corporation. In the 
evenings, she was a nanny for a physician. On the weekends, she worked as a model at local 
fashion shows, and did photo shoots for various magazines and online publications. My wife 
was willing to carry more than her share of our marital obligations in order to place our family 
in a better position. As a mother, she constantly went the extra mile for both of our sons every 
day. 
 
Since my wife  during our marriage, we joyfully welcomed the birth of 
boys. Jen is a voracious reader. During both of her pregnancies, my wife read to our babies. She 
read various topics from a number of different sources. I am certain this is one of the reasons 
our boys have been such good students. Throughout their elementary, junior high, and high 
school years, Jen helped both of our boys prepare for school spelling bees, science fairs, debate 
matches, and public speaking competitions.  She is and has been a PTA member at each of the 
schools our sons attended, classroom mother on scores of field trips, school dance monitor, 
dance competition judge, and treat mom for any school-sponsored celebration.  It was Jen that 
taught our boys to not only participate in school events but strive to do their absolute best.  
 
I remember our oldest Sharrieff Jr. wanted to do a project for the school science fair. In typical 
Jen fashion, she and Sharrieff Jr. began reading newspapers, magazines and watching science 
documentaries to get ideas.  Sharrieff Jr. decided to do his science fair project posing and 
answering the following question: “Is your dog a couch potato?” His project required him to go 
to the dog pound to measure the resting heart rates of different dog breeds. He opined that a 
healthy dog’s resting heart rate should be a specific range regardless of the breed.  My son was 
in the 6th grade at the time.  
 
If he won his school science fair, Sharrieff Jr. would automatically advance to regions. Our son 
won the school and region science fair, which gave him a spot in the Utah State Science Fair. 
My son’s teacher sent home all of the pertinent information for the state science fair: location, 
time, date, materials to bring, etc. His teacher pinned the information on my son’s sweater. 
When the recess bell rang, nothing could have ever stopped Sharrieff Jr. from participating in a 
quick game of lunchtime tackle football. He came on without any of the important details for 
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the state science fair. The only thing we knew was that the fair started the following day. I told 
Jen to let it go. Junior did a great job by winning the school and region fairs. My wife completely 
disregarded my statement.  She and Sharrieff Jr. jumped in to the car and drove 43 miles to 
Brigham Young University. They went to 8 different buildings until they found the correct one. 
Sharrieff Jr. made it on time, and was able to submit his project in the state science fair. 
Although Sharrieff Jr. did not win the state science fair, he learned the valuable lesson that you 
must do everything you can before you give up.  My wife stoked my oldest son’s competitive 
academic fire, and it has stayed with him in to adulthood.  
 
Sharrieff Jr. was accepted to Duke Medical School and began his first year this fall. He earned an 
academic scholarship and has taken out loans to pay for his medical education. My wife never 
paid for any costs related to Sharrieff’s admission or current enrollment to Duke Medical 
School. My son saved his money for years for this moment. Additionally, we were blessed 
because Jen was able to attend Sharrieff Jr.’s White Coat Ceremony at Duke Medical School.  
 

“The White Coat Ceremony is a symbol of entry into the 
profession of medicine, and is a very important defining 
moment for first year medical students.  More important than 
the day students graduate, the day that they begin medical 
school marks the start of their responsibilities as a health care 
professional. Students accept the obligation to demonstrate 
respect, become a teacher, and embody humanism. The White 
Coat Ceremony symbolizes the first step into being a 
professional, rather than a step toward becoming a 
professional. As they are welcomed into the Duke community of 
medical professionals, students are urged to reflect upon and 
look forward to proclaiming the commitment to medicine and 
write oaths as an exercise to build camaraderie within their 
learning community. The oaths are read aloud at the White Coat 
Ceremony.” 

 
I am not sure if I will be attending another White Coat Ceremony in a few years for our 
youngest son  but I am certain my wife has instilled in him the same high academic 
aspirations.  is a senior in high school, and maintains a 3.73 gpa. He recently received an 
offer to attend Morgan State University on a football scholarship.  He confides in his mother. 
They share a unique relationship. When the police came to arrest my wife last year, they found 
other members of my family sleeping and resting in our home.  had an assault rifle 
pointed at his head and heart officers from Homeland Security. He has nightmares about that 
day. My wife is the one who comforts him until he is able to go back to sleep.  
 
Jen is the light that brings joy to our house. My wife is responsible for creating the experiences 
that form the foundation of the most loving memories we hold dear. As a Muslim, I did not 
celebrate anything growing up. We did not recognize holidays or birthdays. My childhood was 
rather uneventful. My wife, however, was the polar opposite. She and her family lived for every 
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holiday, birthday, graduation, party, fiesta, carnival, and family event. When we married, we 
reached a compromise and agreed to recognize and celebrate our boys’ birthdays. Our 
compromise was short-lived and my wife made our family feel like every occasion was a big 
deal. She would stay up 2 days before preparing surprise birthday parties. Jen loved making 
homemade posters and cards for our boys to acknowledge their achievements, no matter how 
big or small. She even threw small parties for our dogs when their birthdays would come 
around.  If there was not an event to celebrate, please believe me she would make one up just 
to have an opportunity to laugh and have fun with her boys.  Jen loved making me and our sons 
feel special. One of the many things that I do love about her so much.  
 

(ii) JEN’S CIVIC COMMITMENTS AND CONTRIBUTIONS TO HER COMMUNITY 
 
Throughout our entire marriage, I watched my wife devout hundreds of hours to address issues 
that plague our community. Jen’s civic commitments and community contributions are 
limitless.  After watching the Covid-19 death toll each night on the news, she stop crying and 
began working to implement a plan of action. During the height of Covid-19, Jen started making 
masks.   She bought a sewing machine and sat in her fashion studio making masks with her 2 
employees. Jen would come home with blisters on her fingers because she had been cutting, 
sewing and stitching masks. Through her company JXA Fashion she made and gave away 
thousands of masks to healthcare workers throughout the Intermountain west.  We delivered 
masks to local nursing homes and hospitals. I was driving with her on many occasions when Jen 
would pull the car over to give masks and small bottles of hand sanitizer to homeless people 
and other vulnerable populations.   
 
Jen gives without recognition or accolade. For example, she recently donated dresses to  
high school to allow financially disadvantaged students to attend prom and homecoming 
dances. Providing a way to allow underprivileged girls to be included in critical high school 
events is simply part of her DNA. My wife’s knows firsthand how it feels to be excluded and 
treated differently because of your financial condition, the color of your skin, or nationality. 
This is why she is a member of    focuses on 
developing community events centered on antiracism education including lectures, 
neighborhood marches, and fundraisers. Jen is an avid participant in the . 
Additionally, when Roe v. Wade was overturned, my wife immediately hit the streets to 
protest. She attended multiple local rallies and posted educational messages on her social 
media pages to encourage others to support women’s reproductive rights.    
 
In 1990, Jen’s father help establish a Polynesian community in Utah and created the  

  He helped a countless number of Tongan citizens immigrate to the 
United States.  My wife’s home was constantly filled with native Tongans trying to transition to 
the American way of life.  

 As director, she volunteers hours to help Tongans register to vote, provides support at 
Polynesian COVID clinics, supports the annual Pacific Health 5K, and spends her time speaking 
to and educating diverse student populations. Finally, my wife was drawn to provide love to gay 
and lesbian teens. I did not understand why she had such an affinity to this particular group of 
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kids until she explained to me that the LGBTQ youth are most at risk for suicide due to rejection 
from family members because of their life choices.  This is why my wife joined  
builds homes that provide life-affirming services and therapy to LGBTQ+ youth and families in 
communities across the United States. Jen constantly visits the  home in Provo, Utah to 
console young members as the encounter and overcome the challenges they face.    
 
Jen will unapologetically use her platform to support social justice issues and speak for 
underrepresented groups.  I am extremely proud of her civic commitments and community 
contributions.  
 

(iii) HOW DID JEN END UP HERE? 
 
Jen has never been arrested or detained for any crime. My wife’s current legal predicament was 
caused by a confluence of events that came together at various points, which caused her to 
spiral out of control. When my wife accepted the guilty plea, we had many painful 
conversations. After countless hours of tearful exchanges, I finally understand how my wife 
ended up in this situation.  
 
From 2001 to 2012, I practiced law in Utah. As a civil litigator for the largest commercial law 
firm in the state, I worked every day including weekends. My work obligations were difficult for 
my family, but especially my wife. We rarely saw each other during the week. By the time I 
came home, everyone was usually sleep. My wife also worked long hours every day.  
 
In February 2012, my wife and I sat down to have a long conversation about my work life. We 
decided that switching professions might allow me to have more time with my family. We were 
sadly mistaken. My wife nearly left me because I spent more hours working a football coach 
than I did as lawyer. I traveled the country extensively the entire year to recruit athletes to play 
college football. Because of my absence, I was not able to see how badly my wife was suffering. 
As I think about it now, I recall her spending more time in our bedroom alone. She often fell 
asleep in our children’s bed waiting for me to come home. She would constantly tell me that 
she feels so alone. I am convinced that God is punishing me because I failed to be a good 
husband.
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.   
 While all this was happening, she continued to work. My wife was an 

exceptional employee and hard working woman. Very early in our marriage Jen expressed her 
entrepreneurial spirit and desire to create her own fashion/clothing business. My wife’s work 
history and reputation was impeccable, and I never had any reason second guess anything she 
told me regarding her business ventures.  I sincerely wish I would have ask her more questions 
about her business, the events she attended around the country, and the individuals she 
worked with. My failure to critically inquire about her employment activities will haunt me for 
the rest of my life.  
 
In the end, my wife’s  

her to make catastrophically bad business decisions and 
develop relationships with awful people that led to her current situation. Moreover, during the 
same span of time my wife was involved in this conspiracy, she lost some of the most important 
people in her life: grandfather, grandmother, and father.  

 My wife was raised by her 
grandparents, and there was no one she loved more than her sweet father.  
 

(iv) MY  WIFE WILL MAKE IT RIGHT  
 
By accepting the guilty plea, Jen took the first huge step in making things right by 
acknowledging her own guilt and accountability.  Jen has expressed her genuine remorse to me 
so many times for what she has done and the people hurt by her criminal actions.  Jennifer is 
truly a good woman, mother, wife, sister, and daughter who made bad decisions.  

.  
 
Your honor a lenient sentence will allow Jen to return to work sooner, which will expedite her 
ability to pay her forfeiture and restitution. My wife is not a career criminal, and she has no 
prior criminal history. She is committed to doing whatever it takes to make things right. 
Although many judicial officers in your position believe that justice requires punishment, please 
bear in mind that my wife has been dealing with a level of punishment since the day she was 
arrested on March 30, 2021. Judge Stein I beg you to please show mercy on my wife when 
issuing your sentence.  
 
Sincerely, 
Sharrieff H. Shah Sr.  
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Honorable Sidney H. Stein 
United States District Judge 
United States District Court 
Southern District of New York 
500 Pearl Street 
New York, New York 10007 
 
Dear Judge Stein: 
 
My name is Sharrieff N. Shah, and I am Jennifer Shah’s eldest son. I am writing to you with the 
hope that I may accurately describe my mother’s character and provide an idea of who she 
truly is.  
 
I am currently in my third week of medical school and my classmates and I have been inundated 
with PowerPoint slides of biochemical pathways, images of cell structures, and research papers 
that I do not yet fully comprehend. Distributed amongst our foundational science lectures, we 
also engage with presentations on social justice, equity, and the healthcare system as an entity. 
During these presentations, my class and I participate in deeply meaningful discussion. During 
one discussion, the topic of “honesty in medicine” was brought up and the question was posed, 
“Where do physicians learn to be honest with patients?” Without pause, I clicked the button on 
my microphone to transmit my answer throughout the auditorium speakers, “Our parents; or 
our caregivers in childhood.” Classmates nodded, and the speaker agreed and moved on to 
hear varying responses from other students. As I sat back in my chair, I questioned the 
significance of my statement. If parents truly form the foundation of our understanding of 
honesty, what did that mean for me? Now, a few weeks removed from that discussion, I 
recognize that regardless of her recent mistakes, my mother has exemplified positive ideals 
throughout my entire life. I am happy to have learned from her and to have gained an 
understanding that all individuals are flawed and these flaws do not negate their positive 
aspects. 
 
From my earliest memories I can recall my mother modeling the ideals of generosity and caring. 
As a child, I remember telling my mother about all my elementary school friends. Amongst 
those stories, I included how my friends and I would trade food items at lunch. A sandwich for a 
cookie, a pizza slice for a pack of chicken nuggets, a chocolate milk for an orange juice. I also 
casually mentioned how one of my classmates rarely traded any of their lunch items. Reflecting 
on these lunchtime deals as an adult, I can now appreciate how this was difficult for students 
with less desirable lunches.  After telling my mother the contents of my classmate’s lunches, 
the details of which I can no longer recall, she decided that I would bring double of my lunches 
to share with him. For the rest of the year, my mother packed two of everything: sandwiches, 
juice boxes, fruit snacks, and string cheeses. Each day my friend and I would barter at the lunch 
table as a team and we cornered the market on grilled cheese sandwiches, a staple in the 
lunchtime economy. My mother’s kindness did not stop when I left elementary school. 
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My mother has developed a platform that she utilizes to support social justice movements, 
healthcare reform, and equality in multiple forms. She has volunteered to speak at panels on 
racial prejudice in our local community, and she has served as a spokeswoman for racial affinity 
groups across Utah. My mother has marched in support of her political beliefs and empowers 
others to do the same.  
 
While my mother has done and continues to do commendable things, she is not perfect. She is 
flawed and has made mistakes that have hurt numerous people and their families. I am aware 
that she has pled guilty to conspiracy to commit wire fraud and I am inexplicably hurt and 
saddened for the families that have been impacted. While I understand that there must be a 
consequence for these actions, I am asking that you view my mother through a lens of 
forgiveness and compassion. I believe that my mother recognizes her wrongdoings and will be a 
better service to society if given a sentence of probation. 
 
Thank you Judge Stein. 
 
-Sharrieff N. Shah 
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United States v. Jennifer Shah, et al., Case No.: S4 19-CR-833 (SHS) 
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EXHIBIT A-6 
 

United States v. Jennifer Shah, et al., Case No.: S4 19-CR-833 (SHS) 
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August 23, 2022 

To The Honorable Judge Stein, 

 

My name is Jaxson Kaisa Shah Lui. I am 21 and currently serving in the  as a plane 

mechanic. Jen is my mother’s oldest sister and I have known her my whole life. When I was first 

born, Jen and her husband were going to adopt me, which is why I carry their last name as my 

middle name. Although Jen is my aunt, she has always been like a second mother to me and I 

even consider her kids to be my siblings. Whenever Jen would come around, not only would she 

come around with a fun and loving energy, but she would always put in the effort to talk to me 

and stay present in my life.  

 

If there is one thing I know for sure about Jen, it’s that she has a huge heart. I consider Jen to be 

a second mother because for as long as I can remember, Jen has treated me like a son. I grew up 

with my grandparents, and although they were sure to fulfill my basic needs, Jen always went 

above and beyond for me. Every single year before school started, even though she had her own 

kids to take school shopping, she would go out of her way to take me school shopping as well. 

She would make sure that I had a good amount of school supplies and new clothes for the start of 

the school year. Growing up, I was constantly at Jen’s house because she made me feel like I was 

always welcomed there. Jen would always make sure that I knew that I could depend on her if I 

was ever in need of anything.  

 

Jen is a very thoughtful person and often goes out of her way for the people she loves. Every 

single time I get a chance to visit my family back home, Jen not only offers her home to me, but 
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she has also offered her car to me just so I can get around. On the occasions when I drive down, 

she also finds ways to help me out. When it came time for my nine-hour drive back to base, 

although I ensured her that I didn’t need anything and was set for my drive, she sent me money 

for gas anyways. Jen is constantly going out of her way for the people she loves and this is just 

one of those instances. 

 

I grew up thirty minutes away from Jen and every time she came around, she always made things 

fun. Whether she had things planned or whether the day was spontaneous, Jen made things 

exciting. On one occasion, Jen took the time to teach my mom and another one of their sisters a 

dance. Once they had learned the dance, Jen convinced them to put on a show for the rest of the 

family. They danced and by the end of it, the whole family was laughing. If there is one thing 

that I would describe Jen to be, it would be family oriented. Although she often had other things 

going on in her life, she never failed to show up for her family.  

 

I am aware of the things to which Jen has pleaded guilty to, but this hasn’t changed the way that 

I think of her. For me, Jen is still a second mother to me who has always supported me 

throughout my life, and even now as I continue to serve this country. I will continue to respect 

and care for Jen, just like she has done for me my whole life. I ask at this time that you consider 

the stories that I have shared, and that you see Jen for the loving and caring person that she is as 

you make your decision.  

 

Thank you, 

 Lui 
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the well being of my daughters.  These are just a few things Jennifer has
done for myself and my children.  It’s not easy for me to talk about these
examples as it was such a dark time for me, however it was very important
to be raw and honest.  If it was not for the support that Jennifer provided to
myself and my children I don’t know where I would be.  I credit Jennifer for
the respectful young man that my son is today and I know it's because of
her and her husband's positive influence and role they were in his life.  Not
only is Jennifer my older sister but she is my best friend who loves and
gives unconditionally.

Jennifer has pleaded guilty to conspiracy to commit wire fraud and of
course I was surprised as this is completely out of character for the older
sister I knew her to be.  Jennifer Shah is a good person who has a loving
family and friends to support her before, during, and after her sentencing is
complete.  I still respect and care for Jennifer and ask you to consider
these good qualities as you decided Jennifer’s sentencing.  I ask for mercy
and compassion and that Jennifer Shah be given a sentence of probation.

Thank you, Your Honor, for taking these thoughts into consideration as you
deliberate on the appropriate sentence. I stand ready to offer further
support to Jennifer Shah.

Respectfully,

Jenohn M. Lui
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  United States District Judge  

United States District Court  

Southern District of New York  

500 Pearl Street  

New York, New York 10007  

  

Dear Judge Stein:  

 

Honorable Sidney H. Stein 

 

 

My name is Danny Filipe. I write to you regarding Jennifer Shah and her upcoming 

pending sentence. I understand Jennifer Shah has plead guilty to fraud charges and 

would like to take this time to give some background through my own experiences and 

thoughts of Jennifer’s character, morals and as a family-oriented individual. I am a 

closely related cousin to Jennifer Shah. Her father is a young sibling to my grandfather 

who is the eldest in that family.  Jennifer Shah, and I grew up together from a young 

adolescence and have maintained a close relationship throughout the years up to now. I 

am a  individual born and raised here in Salt Lake City, UT.  I am a 

father of two and a grandfather to one.  My parents are both immigrants from the 

Polynesian island nation of Tonga. Both U.S. citizens, retired and outstanding 

community members. This being said, I believe I can speak to Jennifer Shah’s great 

character and high quality as it pertains to her true and authentic care and concern for 

others. 

Jennifer has been truly and inspiration and played a role in my life.  She was a 

determined dancer in her youth and took direction well.  In high school I saw her as a 

leader and role model in dance and cheerleading and her classmates looked up to her.  

When she became a mother, I was a new dad and would have the kids often over at 

various times for sleep overs.  She showed such nurturing tenderness and treated my 

child as her own.  Culturally things as such were instilled in us and now, I understood 

why.  Our Polynesian background has played a big part in our lives of being very family 

oriented with respect and humility.  Jennifer Shah is an incredible mother.  She loves 

unconditionally and always drops everything for family.  She’s intelligent, funny, witty 

and incredibly talented. She has always said that education is the key and work hard and 

stay focused on your goals.   

A couple of years ago I had a  which caused me to be   

Jennifer was one of few to show up for me, helping me in a time of need.  I was 

.  began to settle in and I hit a 

low in my life, I felt emotionally defeated, alone and helpless. I wanted to give up. She 

was there to offer emotional support by keeping me in good spirits, talking me through 

my lows and being there through my .  She also offered to clean my 

house including lawn and keeping my other affairs in order.  Jennifer Shah absolutely 

played a key role alleviating much of my stress through .  To date I can walk 
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and am still doing .  She did this and so much more.  I really want you to 

understand that feeling alone is one of the worst things in life and I felt like this 

individual was an angel.  I don’t think I could have done it without her.   

Jennifer Shah is a loving mother, sister, daughter and wife.  The things I have mentioned 

in this letter are only a few things I think are important that you should know about her 

as a person through my eyes.  I hope and pray that this will inspire some compassion for 

Jennifer Shah. With the utmost respect I humbly ask the court and you, Judge Stein be 

merciful in her sentence with probation.  

 

 

 

Sincerely,  

 

 

Danny Filipe 
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Honorable Sidney H. Stein  
United States District Judge  
United States District Court  
Southern District of New York  
500 Pearl Street  
New York, New York 10007  

Dear Judge Stein:  

First, I am grateful to you and the court for this opportunity to share my thoughts of my sister in law, Mrs. 
Jen Shah. She married my brother Sharrieff Shah a few years before my marriage to my wife of 23 years. 
I have four beautiful children, a CPA, and co-founder - director of a non-profit organization since 2003. 
We have served over 150,000 disadvantage persons in the US, Ghana, Togo, and Malawi. 

I love her because she encouraged my work of helping humanity. Other close friends thought I was crazy 
to leave a high paying job with big six accounting firm to pursue my passion. I saw her excitement telling 
her sons, Sharrieff Jr. and Omar, about my work. I felt like I was some NFL All-Star athlete. She always 
gave me fuel to draw from when my tank was empty and as a result today thousands of people all across 
the world are being provided food and other necessities each year.  

She calls me her big brother. I take this title serious. I feel my role is to return to her all the 
encouragement she gave me. So, I message her often. I tell her to stay strong. I tell her to pray and be 
accountable. I tell her to beg forgiveness and accept what is happening as a lesson to mature and learn 
from. I was not there like I should have been when my little sister lost her father. It was a very tragic 
situation that needed more attention than I was accustoming to give. But this time I promised myself that 
her big brother will be there with her every step of the way.  

 
I am aware, Mrs. Shah pleaded guilty to conspiracy to commit wire fraud. But I am also aware that she is 
of good character, raised a beautiful family, and great motivator for my work in service to humanity for 
past 20 years. Judge Stein, I respectfully request mercy and compassion from the judge and ask that Ms. 
Shah be given a sentence of probation.  

 

Sincerely Grateful, 

 

Naim Shah Jr. 
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United States v. Jennifer Shah, et al., Case No.: S4 19-CR-833 (SHS) 
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Honorable Sidney H. Stein United States District Judge United States District Court Southern 
District of New York 500 Pearl Street 
New York, New York 10007 
 

Dear Judge Stein: 

 
My name is Morgan Scalley and I am writing this letter on behalf of Jen Shah. I have known Jen 

for 12 years  

. Over the past 12 years I have come to know Jen as a nurturing and caring mother, a 

fiercely loyal and devoted spouse, and a proud independent working woman. Jen loves our 

players as if they were her own, and she is a mother figure to a number of our young men who 

have never really had a mother figure in their lives. Jen has opened up her heart and home to 

many of our players who now call her mama Shah.  

 

I have also witnessed firsthand her loyalty and compassion as a friend. A couple of years ago, I 

had an incident that shook me to my core, and nearly caused me to lose my job  

.  

 

 

 

. Jen immediately used 

her voice and immense social media presence to correct inaccurate perceptions that had begun to 

form around my name. She was extremely loyal, and her friendship knew no bounds. She did not 

hesitate to stand up to fight the injustice that I was subjected to.  

 

I say these things because you need to know the entire Jen shah. I understand she has made poor 

decisions that have hurt many people, and she is standing up and ready to make things right. I 

simply ask your mercy Judge Stein to impose probation, because I need, and others will need Jen 

Shah's voice and platform when they find themselves in a similar situation. She has an incredible 

heart and I am proud to call her my friend.  

 

Morgan Scalley 
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We	must	develop	and	maintain	the	capacity	to	forgive.	He	who	is	devoid	of	the	
power	to	forgive	is	devoid	of	the	power	to	love,"	Martin	Luther	King	Jr.	 
 
 
Dear	Honorable	Judge	Stein,	 
 
My	name	is	Nargas	Mullahkhel;	I	reside	in	Salt	Lake	City	Utah.	I	am	writing	a	letter	of	
recommendation	on	behalf	of	a	very	close	and	beloved	friend	of	mine	(sister	figure)	
Jen	Shah,	whom	I’ve	known	for	6	years.	 
 
Last	year	I	lost	my	nephew	to	a	homicide	in	Salt	Lake	City	he	was	only	19	years	old.	
Shortly	after,	two	months	later,	I	lost	my	very	close	brother	to	a	homicide.	It	was	
indeed	the	year	of	sorrow	and	pain.	At	the	same	time,	I	was	pregnant	with	my	sixth	
child,	a	single	Muslim	mom	and	raising	my	children	alone.	I	own	a	small	clothing	
boutique	that	was	failing	 	

	I	was	on	the	verge	of	losing	
everything. 
	
 
They	say	that	it	is	in	the	most	difficult	times,the	most	challenging	times,	that	your	
true	friends	show	up.		I	recall	and	I	will	never	forget	the	day	that	I	reached	out	to	
Jen.	I .	I	was	on	the	verge	
of	losing	my	business,	dealing	with	 	and	losing	all	hope,	and	
it	is	hope	your	honor	that	makes	us	move	forward	in	life.		
 
Jen	was	my	hope,	without	hesitation	she	came	immediately	to	my	rescue	and	my	
children’s	rescue.	Her	kindness	and	uplifting	words	gave	me	hope	again,	her	
emotional	support	gave	me	inspiration	and	she	was	there	by	my	side	motivating	me	
out	of	darkness.	After	hearing	that	my	business	was	failing	severely	she	could’ve	
turned	her	back	on	me	but	instead	she	immediately	hosted	“A	shop	with	Shah	Day	“	
...	and	because	of	that	event	it	was	the	highest	sales	day	in	the	entire	year.	I	was	able	
to	provide	for	my	children	and	put	food	back	on	the	table.		Being	a	Muslim	female	
small	business	owner	in	Utah	is	not	easy,	I	didn’t	think	it	was	possible	to	turn	the	
business	around	but	Jen	told	me	she	wouldn’t	let	me	fail,	and	she	didn’t.	She	was	
there	at	my	boutique	late	at	night	and	on	weekends	helping	me	with	inventory,	
brainstorming	holiday	promotions,	teaching	me	how	to	run	reports	to	better	
manage	my	business,	and	she	used	her	social	media	platform	to	promote	my	store	
and	helped	me	put	together	my	first	fashion	show	to	get	business	back	up.	She	did	
all	of	this	while	dealing	with	everything	going	on	in	her	life.	That	is	the	Jen	I	
know…always	putting	others	before	herself	and	helping	in	any	way	she	can.	 
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We	all	make	mistakes	your	honor;	as	a	Muslim	we	are	taught	that	we	are	judged	not	
by	our	actions	but	by	our	intent.	I	know	Jen	plead	guilty	to	conspiracy	to	commit	
wire	fraud.	I	forgive	Jen	for	the	mistakes	she’s	made	because		I	know	Jen’s	intent	is	
pure	and	I	know	she	will	live	each	day	making	sure	every	victim	is	made	whole.	 
 
Jens	compassion,	mercy	and	love	toward	others		cannot	be	described	in	words,	it	is	
something	that	can	only	be	felt	with	the	heart.		As	Helen	Keller	once	said,	“The	best	
and	most	beautiful	things	in	the	world	cannot	be	seen	or	even	touched.	They	must	
be	felt	with	the	heart.” 
 
I	write	this	letter	asking	the	courts	to	seek	mercy	on	my	friend	and	(	sister	)	Jen	
Shah.	We	all	make	mistakes	we	were	not	created	as	human	beings	to	be	perfect,	we	
have	flaws	and	imperfections	but	that	doesn’t	define	our	true	character	and	who	we	
are. 
I ask	this	court	to	show	mercy	and	forgiveness	by	granting	Jen	probation	.	The	
remorse	that	Jen	feels	for	her	actions	has	caused	an	amount	of	stress	and	
debilitating	sadness		on	her	and	her	family.	She	is	a	beloved	mother	and	I	cannot	as	
a	mother	myself,	imagine	her	kids	not	having	their	mother.	So	many	people	like	
myself,	depend	on	Jen	and	look	to	her	as	a	mother	figure,	a	sister	and	someone	that	
unconditionally	loves	and	cares	for	others.		
 
Honorable	Judge	Stein,	I	hope	you	read	this	letter	and	understand	the	woman	before	
you	..Jen	Shah	is	a	wonderful	,	loving	,caring	and	genuine	human	being. 
 
Sincerely,  
Nargas	Mullahkhel	 
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Honorable Sidney H. Stein United States District Judge United States District Court Southern 
District of New York 500 Pearl Street 
New York, New York 10007 
 
Dear Judge Stein: 
 

• my name is Juan Bueno III ( johnny bueno ) I am , a father, a husband, a 
cosmetologist and friend of Jen Shah. I am , 
my family and I . It was 
about 2 years ago when my husband Cory Thompson ( Coco Alexander ) and I met Jen 
Shah. I met Jen Shah after seeing her on the show The Real Housewives of Salt Lake City, 
I am honestly a super fan of the show and sought to meet Jen (On instagram )because I 
wanted to work with her on her show and get to know more about her. I felt from the 
beginning that she was a person of good nature that had worked hard in life to produce 
a good home for her kids and her family. Over time in getting to know Jen, I realized that 
was true. I first met Jen on the phone / FaceTime with my family (coco, our son 

 & my mother Rosemary ) as we arrived home from a road trip. That 
conversation lasted about 2 hours as We got to know Jen as a real person. We spoke 
about life, family and working together, it was a pleasure to have a new friend in Jen 
Shah. Honestly we didn’t get you work on the project we spoke about, Covid kept us 
from meeting and I didn’t know what to expect after that. I thought that our connection 
would pass and the friendship was just for entertainment but I was wrong. Jen Shah has 
always shown me her character, that no matter what honesty is what is best in life even 
if it takes a moment to get there. Although Jen Shah has never met me or my family in 
person, Jen has always shown me as a friend that it doesn’t matter where in the world 
you are, she will always make time for her friends , community & family. Recently my 
family was vacationing in Big Bear when Jen FaceTimed us. To see Jen in her kitchen, in 
her home with her family chatting away with me about life showed me time didn’t 
matter , our friendship is what mattered to her. 

I know that Jen Shah is a good person because she is facing her truth right now and is openly 
ready to pay her debt to society. A quality I hold on high regard is facing the truth and I respect 
Jen for this. Jen’s influence in my life has been huge as I recently have filmed a hair reality show 
with my husband Coco and she has helped me tremendously with her knowledge. Jen has given 
her advice , her ear to listen and her best wisdom in helping me guide my way in filming our 
show. From the time I met Jen I have always looked to her for guidance , inspiration and 
empowerment because those are some of her best assets & qualities of who she really is and 
she has never disappointed me. I was able to see past the designer labels , jewelry , and 
ostentatious lifestyle she wanted America to perceive her as, I saw Jen the mother , wife , 
friend & imperfect human. That is why I am writing this letter today for Jen Shah the imperfect 
human. I believe in Jen Shah, in her willingness for accountability and her perseverance of 
making this right for her victims, family , friends and mostly for her , her soul. Jen has shown me 
that fears need to be faced, truths need to be told and respect can only happen if you respect 
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yourself and you have dignity. I see that more than ever with Jen Shah as she is coming clean 
with her wrong doings. Jen’s guilty plea hit really hard, hard in the way as all I could see was the 
pain & hurt she caused so many people along with her family. It took me a minute to see the 
silver lining and talking to Jen helped me understand that. I believe in Jen’s willingness to pay 
her debt to society, to show the world the imperfect human side of her that I have grown to 
know and to show us all that she broke the law and is ready to payback what she took. These 
are not easy times for Jen Shah but this will make her a better person, because time gives 
opportunity to reflect and I will be there for her along the way and through her journey. I know 
there is a lot factored in when sentencing and I ask you Honorable Sidney H. Stein to consider 
all aspects of Jen Shah, her good qualities , her good nature and willingness to fix her mistakes 
to society, please consider with mercy & compassion. 
 
Juan Bueno III  
( Johnny Bueno )  
July 26, 2022  
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To, 
 
Honorable Sidney H. Stein 
United States District Judge 
United States District Court 
Southern District of New York 
500 Pearl Street 
New York, New York 1007 
 
Dear Judge Stein, 
 

I am writing this letter to refer to Ms. Shah in regards to her character. I would like to 
introduce myself. My name is Murilo Bueno,  

.  
I met Ms. Shah in 2015 while working at  in Salt Lake City where she was 

a client at. I ended up moving and leaving that job but then ran into Ms. Shah at a restaurant at 
the end of 2018 and that’s when we were able to reconnect. Ever since then, Ms. Shah has 
opened up her home, her family and herself to me and I have learned so much about love, 
honesty, respect and integrity and unconditional love at the Shah household. 
  Ms. Shah is always checking on people, worried about others' well being, sometimes 
strangers, because to her it doesn't matter who you are, every human being deserves to be 
taken care of. In 2020 when Covid hit and it was safer to be around a couple of people the first 
thing Ms. Shah did was manufacture masks to donate to health care workers and made as 
many as humanly possible in order to help as many people as possible during such a crazy time 
in the world. In my eyes that’s who Ms. Shah is, she will take the coat of her back to give it to 
someone that needs it. And that’s what she will do for people she doesn’t know. She will do 
anything for her Sons and her husband as well as her entire Family and Friends.  

Ms. Shah has always been there for me, while dealing with some  
, she has always been there for me making sure I'm ok and reassuring me 

that everything will be ok and that I'm not alone never asking for anything in return and 
sometimes that's exactly what you need, positivity and unconditional love. That's what good 
people do, they take care of others..   

I am aware that Ms. Shah has pleaded guilty to conspiracy to commit wire fraud, but this 
does not change, at all the way I see or feel about her. To me I still see the good Mom she is, 
the good wife she is, the good daughter, sister, aunty and the one I know the most, how good of 
a friend she is.  

Judge Stein, I hope you take some of these great qualities of Ms. Shah into 
consideration when making your decision. I respectfully beg you to be merciful and 
compassionate when making your decision and consider giving Ms. Shah a sentence of 
probation, as this will keep affecting a lot of people like her Sons, her Husband, her Family and 
her Friends. 
 
Yours Sincerely, 
Murilo Bueno 
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Honorable Sidney H. Stein 
United States District Judge 
United States District Court 
Southern District of New York 
500 Pearl Street 
New York, New York 10007 
 

To the Honorable Judge Stein: 

My name is Keith Embray, and I humbly submit this letter on Jen’s behalf to provide another perspective/view of Jen in 
the hopes that you will show leniency in her sentencing. I was both surprised and saddened to hear about Jen’s current 
legal circumstances, plea of guilt, and ultimately what her future may look like.  

 
 

.  

Your Honor, I have known Jen for most of my adult life and have always been grateful for and will continue to be 
grateful for all the love and support that she has given to me through the highs and lows of my own life (athletically, 
professionally, and personally). I do not know the television or social media personality. I only know and can only 
comment on the Jen I met when we were undergraduate students at the University of Utah and members of the Center 
for Ethnic Student Affairs (CESA). I only know the Jen who would date and eventually become the wife of one of my 
dearest and closest teammates from college. I only know the Jen who was there to support her husband through his 

 and disappointment after suffering a  as a student-athlete and encourage him to pursue 
graduate studies. I only know the Jen who as a young mother living in a meager one-bedroom apartment barely big 
enough for one person, let alone two people with a newborn son, that grinded daily to take care of her immediate and 
extended family. I only know the Jen that has constantly taken on the challenge of being a woman of color, in a society 
that often devalues and denigrates her. I only know the Jen who has raised two outstanding young men of color with 
love, and with the values of family, faith, respect, and education.   

Your Honor as you contemplate Jen’s fate, I know how extremely embarrassed and genuinely remorseful Jen is; not just 
for herself, but even more for her children, her husband, her family, and her community. I hope that you not only take 
into consideration the impact of her current situation already on her and her family, but also the potential devastation 
that will be experienced by her youngest son (currently in High School), her eldest son (starting graduate school this 
Fall), and her husband (a college coach entrusted with not just the safety and development of his own children, but 120 
other young men as well) should Jen be pulled away from them. I know in my heart and also because of every 
interaction I have had with Jen, that she is still the person that I met over thirty years ago in college; someone that is 
truly empathetic, compassionate, and driven.  

Thank you, Judge Stein, for taking the time in your busy schedule to read this letter. I close by simply asking for empathy 
and clemency in whatever decision you come to concerning Jen’s fate. As I know none of us are perfect or infallible. But 
all of us are worthy of redemption, and the opportunity to make something better than how we found it. I know this will 
be the case with Jen. 

Sincerely, 

Keith Embray (8/12/2022) 
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DaJhanae Frampton-Bowens 
  

 
August 7, 2022 

Honorable Judge Sidney H. Stein 
United States District Judge  
United States District Court 
Southern District of New York 
500 Pearl Street 
New York, New York 1007 

Dear Honorable Judge Sidney H. Stein: 

My name is DaJhanae Frampton-Bowens and I reside in  with my two children 
and husband. My family and I own a hot sauce company,  and are in the 
entertaining/performing arts world. Jennifer Shah is my aunt, married to my uncle, Sharrieff 
Shah who is my mother’s biological brother. 

Not only is it an honor, but a privilege to speak on my aunt. Since I was a young girl, I’ve 
watched her exude grace, class, radiance, and kindness to myself and others. I have been around 
her while conducting business and taking care of not only MY family, but hers as well. I don’t 
think she realized how much I paid attention to her work ethic and character growing up. I’ve 
heard everything from work conversations to personal conversations, and she has been 
instrumental in providing leadership while having a positive attitude. She has not allowed the 
weight of her work nor family to bring her down, only motivate and uplift her to see how she can 
help. She has always been very impressive.  

She made my times in Utah ecstatic and enjoyable as a child, while my Uncle was away for work 
time to time. She would take me shopping, ask me about the things I like and what I wanted to 
do, and even involved my cousin and I into some fun camps. As a child, her and my uncle has 
always been “the ideal” family to model after, having a stable career, house, children and most 
importantly love. As I became older, she displayed these same characteristics in a bright way. 
My last few times visiting her in Utah, we have spent the time praying and loving on each other. 
I’ve noticed that through good and bad times, she has maintained a level of happiness out of the 
love for her family. She wants to make sure I’m always taken care of, as well as my children and 
husband. She cares about others more than she cares about herself. She has gone out of her way 
numerous of times to take care of my family, my brother, his family, her two children and 
husband, and her mother and siblings, whether that’s providing shelter, money, food, advice or 
simply love. I honestly couldn’t imagine having such a burden on my shoulders, but thankfully 
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Honorable Judge Sidney H. Stein 
August 7, 2022 
Page 2 

for Jen, she sees us as no burden, just family. Her love, touch, and hugs has always made me feel 
warm and welcomed.  

I am fully aware of my aunt pleading guilty to conspiracy to commit wire fraud, but this does not 
affect my high opinion of her character, and I still love and respect her a great deal. She has tons 
of support and love from not only my family, but her peers. I humbly ask you, Judge Stein, that 
you have some compassion and mercy on my aunt. Please allow her to be given a sentence of 
probation. She is a human being and is deeply apologetic for what she has done. Thank you 
Judge for your grace and time.  

Please feel free to contact me if you need further information.  

 

 

 

Sincerely, 

DaJhanae Frampton-Bowens 
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EXHIBIT A-19 
 

United States v. Jennifer Shah, et al., Case No.: S4 19-CR-833 (SHS) 
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Tuesday, August 23, 2022 

Honorable Sidney H. Stein 
United States District Judge 
United States District Court 
Southern District of New York 
500 Pearl Street 
New York, New York 10007 

Dear Judge Stein, 

My name is Clark Halliday and I currently reside in Orange County, California, but 
have spent most of my life in Salt Lake City, Utah.  

 
 

I have known the Shah family for over eight years because of my family’s involvement 
with The University of Utah and the football program at the university. Even though it 
was years ago, I still remember the first time I met Jen like it was yesterday. I was 
introduced to Jen by a mutual friend at a football game in Ann Arbor, Michigan. Even 
though it was our first time meeting, Jen showed such kindness to me and such 
interest in my life. Throughout the years, we continuously saw each other at different 
football events and got to know each other very well. There was never a time that Jen 
did not show me, my family, or my friends the kindness, interest, and generosity she 
first showed me in September of 2014. 

After years of run-ins with Sharrieff, Jen, and their boys, I reconnected with them in 
December 2019 when we began filming season one of The Real Housewives of Salt 
Lake City. I was so excited to see someone whom I had known for years have the 
opportunity to show off her amazing qualities for the world to see. My job requires 
that I am in constant communication with each of the cast members daily. Whether in-
person, phone calls, or texts, we are always talking. Jen is the only cast member from 
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any show I have worked on that has asked me about my life, my family, and my 
friends. I cannot count the times that Jen has called and asked me how I am doing 
and what she could do for me. Jen is so thoughtful and generous in all that she does. I 
know without a doubt that Jen truly cares about me and my livelihood. Throughout 
the process of filming the past three seasons of the show, I have spent many hours, 
days, and months with Jen and the whole Shah family. I have only had positive 
experiences and have seen what a great mother, wife, friend, and person Jen is. 

I know that Mrs. Shah has pleaded guilty to committing wire fraud, but this does not 
and will not affect my opinion of Jen and her character. In a truly dark world, Jen has 
been and will always be a light in my life and this world. Mrs. Shah is a friend, a wife, 
and most importantly a mother to two amazing boys. I respectfully request you to take 
this letter and the many letters that were written into consideration when sentencing 
occurs. I know Mrs. Shah is remorseful and I hope that her sentence can be 
completed on probation around friends and family who love her. 

Thank you for your time and consideration! 

Best, 
Clark Halliday 

Case 1:19-cr-00833-SHS   Document 644-2   Filed 12/16/22   Page 62 of 90



EXHIBIT A-20 
 

United States v. Jennifer Shah, et al., Case No.: S4 19-CR-833 (SHS) 
  

Case 1:19-cr-00833-SHS   Document 644-2   Filed 12/16/22   Page 63 of 90



Honorable Sidney H. Stein 
United States District Judge 
United States District Court 
Southern District of New York 
500 Pearl Street 
New York, New York 10007 
 
 
Dear Judge Stein, 
 
My name is Joshua Lamar Henry.  

 
 

 
 

 
I’ve known Jen for a year and a half, but indeed feels like so much longer. We actually met on Instagram, 
after she watched Legendary, and the moment we began conversing I loved the person she was, how 
loving and kind she was, and this was just through messages. This year, she asked me to come and 
spend time with her in Salt Lake City, just to finally meet, enjoy ourselves, and have a good time. Of 
course I didn’t decline, she was generous enough to fly me to Utah, had her assistant come to get me 
and my bestfriend from the airport, put me in a fabulous hotel downtown, showed me all of Salt Lake 
City, and showed us a fabulous time. 
 
At that time I was going through a lot with my ex fiancé, and Jen was generous enough to give me 
advice, to listen, and assure me that I would be okay and she would be there for me no matter what. I’ve 
had some of the toughest moments in the past 6 months, and no matter how busy she was, she always 
made time to listen to me, to hear me, to love me. 
 
I was fortunate enough to meet her husband and her children, and have conversations with Coach, and 
to see the love she has for her family, and vice versa was absolutely beautiful to me. It reminded me of 
the love my mother and grandmother showed me growing up. I didn’t have a father and mother in my 
household, so to see Jen and her family happy warms my heart. 
 
Right before leaving Salt Lake City, I lost my earrings, and Jen was kind enough to buy me a brand new 
pair worth way more than the earrings I lost. 
 
I’ve never had a friend that doesn’t expect anything from me, except to be a good friend. Normally I 
would be the person to give and be there for people, so to have Jennifer as a friend has truly been a 
blessing. I feel God has placed her in my life for a reason. I needed a friend to love me for who I was, 
who didn’t use me because I’ve been on television, and to just be able to enjoy eachothers company, 
and Jen has been that AMAZING friend to me. 
 
I know that Jen has pleaded guilty for conspiracy to wire fraud, but that does not change how I feel 
about the person that she is. I will always be here for Jennifer, and continue to be here no matter what. I 
still care about her, love her, and respect her the same amount as before I heard this news. She has such 
a beautiful heart, kind spirit, and is truly the definition of Love. 
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Jen is still a good and fabulous woman in my eyes. She has a loving family, and friends that support her, 
and will continue to do so throughout her sentence and once it is completed. 
 
Judge Stein, I’m begging that you please consider all of Jennifer Shah’s good qualities as you decide her 
sentence. 
 
 
With Love & Gratitude, 
Joshua LaMar Henry 
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Honorable Sidney H. Stein 

United States District Judge 

United States District Court  

Southern District of New York 

500 Pearl Street 

New York, New York 10007 

 

Dear Judge Stein, 

 

My name is JaQuan Holloman and I’m a good friend of Mrs. Shah. I currently work as a  

 in the , with a background in Hospitality. I’m an only child 

but the oldest grand child with many younger cousins and second cousins under me. Family is extremely 

important to me and is one of, if not the biggest driving force for me to give life everything I’ve got. 

 Jennifer Shah has become an extended piece of family for me. Whether it’s her being a listening 

ear no matter the time of day or night, being a laughing partner, or someone who lets me tag a long and 

see states I’ve never seen or experience things I never thought I’d be able to experience. Her genuine 

and unconditional love is unmatched, and her friendship is unlike any other. 

 When I met Mrs. Shah, I had just got laid off due to covid, and had never experienced 

unemployment before. I was low and didn’t really know what there was to look forward to. 

Unknowingly, she was one of the things I could look forward to. Her pure friendship got me through 

some tough times that I honestly hadn’t even shared with her. She emotionally supports those around 

her, with no questions or hopes of return of something. We’ve spent hours on the phone together just 

talking and creating a space  for us to know that no matter what else is happening in the world, we will 

always have each other. There have been times I’ve text her, thinking I wouldn’t hear from her until the 

next day, but she’s gone out of her way before to respond in those moments when I needed her 

support, and I can’t express how much that has meant to me. 

 Most recently she introduced me to the person that I’m dating, and while I really enjoy them, 

and am realizing that I’m very fond of them, I know that I have Jen to thank for making that connection. 

Jen is someone that anyone would be lucky to have in their corner. From welcoming me into her life as 

family, and her family then welcoming me in as well. Congratulating me on earning my Real Estate 

License, and when I sold my first house, even down to my birthdays…Jennifer has been an unexpected 

blessing that I didn’t know I needed, but I’m grateful to receive.  

 Earlier I spoke of Mrs. Shah allowing me to tag a long and see other states and experience things 

I never thought I’d be able to. During a visit to LA, Jennifer allowed me to tag along, and it meant the 

world to me. I come from a modest family and with the strains that covid has put on my family and I, 

getting to California for the first time seemed so farfetched. Little did I know my friend…big sister of 

sorts, would provide me the opportunity to get there. A , that didn’t know if he’d ever 
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make it there…and Jen made sure I had that experience. On an earlier trip to New York, she took me to a 

Broadway show for the first time. Not just any Broadway show however, “Thoughts of A Colored Man,” 

and that specific show allowed me to see myself and identify with the characters on stage. I’ve always 

thought Broadway was for a more affluent society and assumed that I would never connect with a show 

that would impact yet encourage me. Yet, again, Mrs. Shah made sure that was an experience that I had 

and that it was meaningful. There aren’t enough praises that I can sing when it comes to her and the 

way she has allowed me to see and experience new things in the world. 

 If you could find it in your heart to grant her even an ounce of leniency my prayer would have 

been answered. It is my hope that I am a strong testament in reference to who she truly is and have 

helped give insight into her true core values and principles. Not just someone we see on our television, 

but a wife, mother, sister, daughter, friend, confidant, source of support & love and so much more. I 

pray that you’re able to see exactly those things and know that she is truly a gem, and that there is a 

strong support system that will be waiting to shower her with love and support through this experience 

as she has done not only just for myself, but I know for so many others.  

  

 

Hospitably, 

 

JaQuan Holloman 
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Honorable Sidney H. Stein 
United States District Judge United States District Court Southern District of New York  
500 Pearl Street 
New York, New York 10007 
  

 

Dear Judge Stein:  
   

My name is LaLa Imranova, I am writing this letter to you because I have known Jen Shah for 2 years and 
counting – I met Mrs. Shah at  in Salt Lake City, Utah. –   

  
Jen Shah is the kindest person I know. She is compassionate, and thoughtful.  Any time Mrs. Shah would 
come visit or just stop by to say hello she would bring in with the most contagious, positive energy and it 
left every employee and customer beyond words happy. She thrives on making people smile, and 
making someone feel their absolute best. Mrs Shah has always been a avid advocate in our community 
when we need it the most. Coming from a foreign background myself it means so much to me, and 
many others that there is a person out there like Mrs Shah who cares so deeply about our rights, and is 
so highly involved in with community – Mrs shah is always using her social media platform for the best. 
Expressing the real life problems we are experiencing, and speaking up to what is right. Mrs. Shah is a 
wonderful mom, amazing wife, and a great friend.   
 
The words to best describe Mrs Shah to anyone who doesn’t know her would be;  she’s caring, 
generous, and puts others first. My time of knowing Jen has only been a positive experience, and I’m 
extremely grateful to have a friend like her in my life.  
 
Thank you,  
LaLa Imranova 
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Honorable Sidney H. Stein
United States District Judge
United States District Court
Southern District of New York
500 Pearl Street
New York, New York 10007

Leontyne (Tyna) Edwards Lloyd

Dear Judge Stein,

My name is Leontyne (Tyna) Edwards Lloyd, and it is my absolute honor to write this letter
regarding Mrs. Jennifer Shah. I am a mother to two beautiful daughters and 

.

I have had the privilege of knowing Mrs. Shah for over 3 years, and in that time have gotten
to know the wonderful mother, wife and friend she is. Jennifer Shah is an incredible human
being, of good character. Mrs. Shah spends lot of her time volunteering for various charities,
philanthropic ventures and causes that better the communities around her. 

Jennifer Shah is an extremely loving and supportive mother to he two sons, Sharrieff Jr. &
 Mrs. Shah is always first to arrive at her son's football game, and last to leave- after

cheering the loudest the entire game of course! It isn't uncommon to find Jennifer decked
out in full  team gear and face paint to encourage her son's team's victory. 

Mrs. Shah is also her son Sharrieff Jr.'s biggest fan in his impressive academic career. As you
my already know, Sharrieff Jr. has just entered into the first year of his pre-medical studies
at Duke University, and I feel very confident is saying that Mrs. Shah has definitely been the
major driving force behind his successes in education. She has always been an integral part
her her children's lives. 

Mrs. Shah has been an amazing friend to me. I was beginning my divorce two years ago, and
Jennifer was definitely my rock during that time! She was always a shoulder to cry on, a
listening ear, and all around support system for my two daughters and I. The occasional
meal didn't hurt either. She was and has remained one of my strongest emotional support
systems, and she does it so selflessly. 

Jennifer Shah is kind, compassionate, loving, selfless, courageous, reliable, fair and
forgiving. She has a heart of gold. I am fully aware that Mrs. Shah has plead guilty to
conspiracy to commit wire fraud, and this does not affect my high opinion of her character. I
care about Ms. Shah very much and will always ave the utmost respect for her! She is a
beautiful human being with a beautiful soul. I am grateful for her friendship and always will
be.

Sincerely,

Leontyne (Tyna) Edwards Lloyd
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Jacob	Ha’ati	Lui	
	

	
	
December	12,	2022	
	
RE:	United	States	v.	Jennifer	Shah,	S4	19	Cr.	833	(SHS)	
	
To	The	Honorable	Judge	Stein,	
	
My	name	is	Jacob	Ha’ati	Lui.	 .	Jennifer	is	my	oldest	sister,	and	she	has	been	a	
crucial	part	of	my	entire	life.	Growing	up	Jennifer,	as	the	oldest	female	sibling,	had	the	
responsibility	of	watching	over	me.		As	the	fahu	in	our	Tongan	culture,	she	accepted	this	honored	
position	and	continued	to	care	for	my	well	being	throughout	my	childhood	and	even	now.	
	
Jennifer	is	the	fun-loving	older	sister	with	all	the	fun	and	loving	energy	but	she	never	hesitated	or	
was	afraid	to	put	me	in	my	place.	She	was	always	the	loudest	cheerleader	in	the	stands	at	my	
football	games,	baseball	games,	and	basketball	games.	As	I	reflect	back	on	those	times,	I	can	still	
hear	her	voice	motivating	everyone	in	the	stands	to	cheer	so	loud.	Not	only	was	she	the	best	
cheerleader,	she	would	also	make	the	biggest	posters	and	props	to	keep	me	and	the	team	inspired	
and	pumped	up.	
	
While	in	high	school	I	was	starting	to	get	into	trouble,	but	Jennifer	took	the	time	and	effort	to	make	
sure	she	and	her	husband	were	present	in	my	life.	She	even	had	me	move	into	her	home	where	I	
attended	Alta	High	School.	I	graduated	from	high	school	while	in	Jennifer’s	care.	I	contribute	her	
continued	love	and	unwavering	support	to	my	success.	
	
The	best	memories	I	have	with	Jennifer	are	going	to	Las	Vegas	with	her,	Sharrieff,	and	my	nephews	
Sharrieff	Jr.	and	 	Those	were	fun	road	trips	to	visit	our	grandparents.	We	would	have	fun	
swimming	in	their	pool,	enjoying	the	delicious,	barbecued	foods,	and	visiting	with	all	of	the	family	
from	Hawaii.	Great	and	lasting	memories	were	created.	
	
I	am	aware	that	Jennifer	has	pleaded	guilty	to	conspiracy	to	commit	wire	fraud,	but	this	hasn’t	
changed	the	way	I	think	of	her.	Jennifer	is	still	my	fahu,	my	oldest	sister,	and	has	supported	me	my	
whole	life.	I	will	continue	to	love	and	support	my	sister	before,	during,	and	after	her	sentencing	is	
complete.	Please	consider	these	good	qualities	that	I	have	shared	about	Jennifer.	I	hope	that	you	
will	keep	these	in	mind	as	you	decide	Jennifer’s	sentencing.	I	ask	for	mercy	and	compassion	as	you	
make	your	decision.	
	
Thank	you,	your	honor,	for	taking	these	thoughts	into	consideration	as	you	deliberate	on	the	
appropriate	sentence.	
	
	
Sincerely,	
Jacob H. Lui 
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September 1, 2022 
 
 
Honorable Sidney H. Stein 
United States District Judge 
United States District Court 
Southern District of New York 
500 Pearl Street 
New York, New York 10007 
 
 
Dear Judge Stein, 
 
My name is Jerrit Kaisa Keali’i Lui. I  and was recently engaged this summer to 
my fiancé Autumn Howe. I am currently working in construction for the  

. 
 
Jennifer Shah is the oldest of six children and I am the second youngest of those children. In the 
Tongan culture, the oldest sister carries one of the most important roles which is referred to as a 
Fahu. This role entails a lot of responsibilities to not only lead the family, but to care for, help, 
and to protect the family as well, and as a younger sibling and brother of Jen’s, I was blessed 
with just that. Jen not only took on all of these responsibilities, but she handled all of them with 
such grace and power.  
 
There are about twelve years between me and Jen, so when it came time for me to start attending 
Kindergarten, Jen took on the responsibility of getting me ready for school in the morning. Every 
morning we had a routine that made these mornings memorable for me as a child. Jen would 
wake me up, bathe me, get me ready, and then feed me. After we ate, she would put on MTV 
where we would watch music videos. As we stuck to our routine, one of Janet Jackson’s songs 
became one of our favorites, so Jen was sure to add dancing to this song to our routine. We 
would watch this music video and copy the dances that they did in it, and although I never did 
competitive dance as she did, I’d like to think I danced on her same level. Jen and I would find 
ourselves dancing to this song almost every morning and the fun never seemed to run out in 
doing so.  
 
Once Jen had gotten married and moved out, she made sure that we all knew that she didn’t go 
anywhere. Jen always showed up for us. It didn’t matter if it was a sporting event, school 
meeting, or a family gathering, Jen showed up for us. As Jen went to college at the University of 
Utah, she made time to come back and visit as much as she could. She would come back home 
and take us to Blockbuster where she let us choose whatever movie or video game we wanted to 
watch or play. We would come back home with our new game or movie and have so much fun as 
we played or watched what we had chosen. At a different point in time, Jen lived near a 
waterpark and she took us there countless times. My older brother Keleo would have rugby 
tournaments at the park across from the waterpark, so while he would play, we were at the 
waterpark having fun for the entirety of the summer. 
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Jessica Lui Nelson 
 

 
 
August 14, 2022 
 
RE: United States v. Jennifer Shah, S4 19 Cr. 833 (SHS) 
 
To The Honorable Judge Stein, 
 
My name is Jessica Nelson. I am writing this letter for my sister Ms. Jennifer Shah whom I have known 
personally my entire life of 41 years. I currently  with my husband of 14 years and our 
2 sons. I am the  

  
 
Although we are sisters Jennifer grew to be my best friend, confidant and role model by choice.Through 
her positive influences on me she has helped to shape me into the woman I am today personally and 
professionally. Without her care, guidance, selflessness and love I would not have the life I have today. I 
am aware that Jennifer has pleaded guilty to conspiracy to commit wire fraud and I still respect and care 
for her immensely.  
 
I would sincerely like to vouch for the good character of my sister Jennifer. In my own personal life she 
has given me the counsel and direction I needed and continue to need. An example of her selflessness is 
when I was . I was  where I was  She 
came to visit me numerous times and was able to emotionally help me through . She 
had a family, work projects, and other responsibilities that she could have focused on but she saw the 
value in me that I couldn’t see. During that time I was also going through a divorce. Everything felt so 
heavy but Jennifer always gave me sound advice even if it was not what I wanted to hear. It was what I 
needed to hear.  Through that I learned a great deal of taking responsibility. I had to take responsibility for 
my actions. That was just one of the many times she has shown who she really is. A good person who 
genuinely cares. She does not do things for clout, fame or money. Due to her caring nature she has 
always been mine and our entire family’s go-to person in any situation. 
 
I am grateful for second chances and for Jennifer’s support throughout my life. Today I have 2 teenage 
sons and an amazing husband that I have been married to for 14 years. Jennifer also has 2 sons and a 
loving husband. I know first hand how important a mother’s presence is in the home.  A mother cannot be 
replaced and that time we have while children are still in the home is vital. This is one of the biggest 
reasons I would respectfully request mercy and compassion for her sentencing. Please consider all of 
Jennifer’s good qualities as you consider her sentencing. I am asking that Jennifer Shah be given a 
sentence of probation.  
 
Sincerely, 
 
Jessica Nelson 
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August 26, 2022 

 
Honorable Sidney H. Stein 
United States District Judge 
United States District Court 
Southern District of New York 
500 Pearl Street 
New York, NY  10007 

Honorable Stein: 

I have known Jen Shah for three years, introduced initially via a mutual friend, and we quickly 
became close friends through our shared interest in the rights of others, the entertainment 
industry, and both living in the Salt Lake area.  During these years I have been fortunate to 
witness Ms. Shah’s deep commitment to her family, generosity, and advocacy for human rights. 

On several instances I have attended functions with Ms. Shah’s immediate and extended 
families. She is a devoted and loving mother who will go above and beyond to support her sons 
and insure their well-being.  She has supported and created opportunities for numerous 
members of her extended family and can always be counted on to recognize a family member’s 
birthday, achievement, and similar life events. She is admired and revered by many in her 
family for her unconditional support and love.  

I have also been alongside Ms. Shah on numerous occasions advocating for the rights of others. 
She is an active supporter for equity and opportunity for marginalized segments of our 
population, leveraging her role and influence to mobilize others.  Her passion in these instances 
is deep and unwavering.  

I personally have been fortunate to also be a beneficiary of Ms. Shah’s guidance, unconditional 
support, and goodness to others.  She has created opportunities for me I never could have 
imagined to learn and grow professionally, and made sure I had a home to go to on holidays 
and similar events.  She is someone I know to be unconditionally supportive and generous, as I 
have experienced it first-hand.   

I urge you to consider the consideration and caring person I know Jen Shah to be.   

Sincerely, 

Eduardo Paredes 
Eduardo A.  Paredes 
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August 12, 2022 
 
Honorable Sidney H. Stein  
United States District Judge 
United States District Court  
Southern District of New York  
501 Pearl Street 
New York, New York 10007  
 
Re: United States v. Jennifer Shah, S4 19 Cr. 833 (SHS) Sentencing  
 
Dear Judge Stein:  
 
I am honored to write this letter of recommendation on behalf of my friend, Jennifer (“Jen”) Shah.  
 
My name is Amy Poulson. I have practiced law for 21 years in both Los Angeles, California and Salt 
Lake City, Utah. I attended law school with Jen’s husband, Sharrieff Shah, at the University of Utah, and 
have known the Shah family for over 23 years. Sharrieff Shah was one of my closest friends through law 
school. I was instantly drawn to his integrity, goodness, faith, and intelligence. Sharrieff was a unifier and 
leader amongst our law school class. He stood out for being incredibly smart, kind, and intensely hard 
working. Sharrieff Shah is a remarkable human being. Given this, it was no surprise that when I met his 
wife, Jen, she was also outstanding. Over the last two decades, my love and respect for Jen have deepened 
as I have watched her support Sharrieff and raise her sons. I have witnessed her own work ethic, valued 
her friendship, and observed her dedication to social issues and volunteer work. I have also observed and 
been the repeated recipient of her kindness and generosity.   
 
I recognize Jen has pled guilty to conspiracy to commit wire fraud and accepted responsibility for this 
very serious crime. Admittedly, I was shocked because her crime seems inconsistent with my experience 
of Jen. Yet, I recognize that people are complex; they are never just one thing. They are an amalgam of 
strengths and weaknesses; talents and shortcomings. We all make good and bad choices. I recognize you 
are placed in the difficult position of making a serious, life-altering decision regarding my friend, and her 
family, based on some of Jen’s choices and actions taken with her business. Her poor decision with her 
business, however, is only one aspect of the person that will appear in front of you for sentencing. I can 
represent to you that Jen is, and continues to be, a good person. I want to share another perspective of Jen 
and provide you with insight into the friend I know, respect, and love.  
 
Jen is a dedicated and wonderful wife, mother and family member. Jen and Sharrieff have been married 
for 27 years. Jen supported Sharrieff as he attended law school, began a very busy legal career, and then 
transitioned to coaching football at a Power-Five program. Each of these career steps, have proven to be 
increasingly demanding, and Jen has willingly supported each move and the resulting challenges. 
Sharrieff and Jen have two incredible sons, Sharrieff Jr. (“Reefy”) and  Reefy and  are two of 
the most polite, well-behaved, bright, respectful and disciplined kids I have ever known. They have both 
excelled in academics and sports and are known for their work ethics. Reefy just started his first year of 
medical school at Duke University.  is consistently on the honor roll at his high school. He took first 
place in the 4x100 at his regional track meet and plays high school football. Reefy and  are so 
impressive, in part, because they have excellent parents. Jen and Sharrieff are very present, involved, and 
supportive parents. They have modeled good values, faith, and shown their children, through their own 
hard work, how to achieve difficult goals. Jen and Sharrieff have created a strong family culture; I have 
repeatedly heard the people around them seek parenting advice and guidance. Jen loves her husband and 
boys. As a mother who has balanced a busy career, Jen also has always prioritized her family and lovingly 
attended to her husband and sons, and they all clearly adore her.  
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Jen is an involved daughter, aunt and sibling. Jen is the oldest of six children. Jen has a huge heart and a 
very fun-loving personality. She is the favored aunt and her nieces and nephews clamor to be around her 
and enjoy her attention. Jen loves hosting her family events and having her family in her home, often for 
extended periods. Jen makes every activity fun. I have observed, many times, that Jen sweetly makes the 
extra effort to ensure her family knows she loves them, and that each of them feel seen and special. If you 
know Jen, for five minutes or five years, you know how dedicated she is to her immediate and extended 
family.  
 
Jen is a kind, loyal, fun, generous and supportive friend. If you are Jen’s friend, she treats you as if you 
are also a member of her family; she puts forth the same effort, signature warmth and generosity that she 
extends to those closest to her. She is inclusive. She invites and seeks to include others in any event she 
hosts or attends. Jen is friendly and extremely likable. Jen is the consummate cheerleader; if she senses 
you are having a rough day, she is the friend that summons a group of people and videotapes an actual 
cheer for you that she will send to encourage you forward. Jen has a soft spot for other working women 
and makes extra effort to support women that are balancing personal demands, families and careers. She 
truly cares about her friends. Jen listens and offers advice and comfort, or she will share funny stories and 
laugh with you until you feel better. Jen is uncommonly generous. I cannot think of a time that I have 
been with Jen that I have not witnessed her generosity; she is constantly looking for ways to give to the 
people around her. She pays attention to what is meaningful to her friends and finds ways to provide them 
greater happiness. In December, I casually mentioned to Jen that I wanted to attend an event in January 
that I believed would be difficult for me to plan and schedule. Jen listened and worked to make it happen. 
She researched all the travel options, coordinated my tickets and hotel, and made sure I was there to enjoy 
it. When I moved this year—a universally miserable task—Jen was the first person who offered to come 
and help me pack, despite all the significant stresses and demands on her time. Jen is my favorite fellow 
football fan. If there is a University of Utah football game on, no matter where we are in the world, we 
know that we are watching the game and will text message each other and share the ups and downs of 
each play. Jen brings joy to the people around her.  
 
Jen is universally kind; she treats every person—friend or stranger—with kindness and sincere respect. 
Jen appeared on a popular reality show. Her appearance on the show means she is often recognized, and 
people ask to take pictures with her. The requests sometimes come during inconvenient, inappropriate, 
and poorly-timed moments. Yet, Jen is always gracious and accommodating, and takes the time to 
warmly interact and ensure each individual feels known and significant.  
 
Jen is a life force, a social crusader, an outspoken leader, and fierce advocate for equity, love and 
inclusion. Due in part to her participation on the television show, Jen has a broad platform on social 
media. Jen is deeply passionate about amplifying vulnerable voices and bringing awareness to important 
issues. Jen uses her social media platform to highlight issues regarding racism, religious persecution, 
equity for all people, and other important social causes and stories. She routinely uses her voice, and her 
platform, to address difficult, and often controversial issues. Jen is not afraid to take a firm stand when 
she feels others are suffering or enduring injustice. She will do this very publicly, and also privately 
amongst friends and in her circles of influence.  
 
Jen leads with her heart, and views people and issues through a lens of love and compassion. On a more 
local level, Jen has been involved with Yalecrest Antiracism, a group centered on awareness and 
antiracism, through lectures, events, neighborhood marches and fundraising. Jen very passionately seeks 
to root out racism, educate others about incidents that objectively involve disparate treatment, and help 
people gain greater empathy for others. Jen has publicly addressed her own experiences with being treated 
differently due to her Polynesian ancestry. She bravely shares her stories to help people understand the 
hurt she has experienced, and the pain others feel due to actions and attitudes around race. This last year I 
organized an event to support a woman running for a national political office. I asked Jen to help and 
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participate. Jen organized a separate group of people to also help, which I needed and appreciated. She 
was the first to arrive and the last to leave. She brought her characteristic vibrant energy, enthusiasm and 
passion and inspired others with her drive and dedication.  
 
Jen openly advocates for mental health, sharing her own struggle with  She has been 
courageously honest about her decision to  to help her following the death of her beloved 
father. She has been open about seeking counseling and help for her grief and her own personal struggles. 
Jen wants to help others who are hurting and is willing to risk how people view her if she may benefit and 
support another person experiencing similar pain. Jen is never shy about speaking up to promote good 
causes that align with her values and experience.  
 
Jen is service oriented and looks for opportunities to assist others. As COVID-19 reached the United 
States and mask mandates began, Jen mobilized her fashion design company, JXA Fashion, to mass-
produce masks and then distribute them to care centers in Utah. She also offered them to friends and 
family when masks were difficult to locate and buy. Jen is also involved with the Tongan community and 
continues her father’s legacy of service and cultural pride through her work with the National Tongan 
American Society. Although, Jen is visibly active in the community, I think her quiet acts of service often 
offer the greatest impact. Jen quietly makes a difference in people’s lives, giving to those in need, funding 
family members, and loving people who are lonely. Jen’s big heart and compassion are her hallmark 
qualities.  
 
Again, I recognize you have been placed in a difficult position. I hope that as you consider the sentence 
you will render, you will extend the same compassion to my friend, Jennifer Shah, that she extends to 
others. I hope you will see her as a whole person, and the sum of all her good qualities and parts. On 
balance, I hope that you will see Jen as the kind, loving and caring person she continues to be that I have 
known for 23 years. I know that Jen is remorseful. She has a wonderful and caring family, and many 
friends who will support her through any circumstance, including any sentence you conclude she should 
serve. I respectfully request, however, that you consider a sentence of probation.  
 
Sincerely,  
 
 
 
Amy Poulson  
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United States District Judge Sidney Stein  
United States District Court 
Southern District of New York 
500 Pearl Street 
New York, New York 1007 
 
Dear Judge Stein:  

 
My name is Naim Shah Sr. I am Jen Shah’s father-in-law.  I am writing this letter to 
appeal to the mercy of the Court.  At , I have been in public service for over 
60 years.  The thing I have learned is to appreciate our system of justice because it 
offers a second chance.  

Sharrieff, my second son, accepted a football scholarship to the University of Utah. My 
son met Jen at the university. I have known Jen for over 30 years.  I know and love Jen 
and her family.  Before he passed away, her father and I were truly good friends. She 
was raised by excellent parents who instilled within her good God-fearing values.  

As a mother, she has done a remarkable job with both of her sons. Her oldest son has 
been accepted to Duke Medical School. Jen’s second son  has been offered an 
athletic scholarship to attend Morgan State in Maryland. Jen has taken exceptional care 
of me every time I go to Utah. I recognize that as we age we place extreme demands on 
our children. Jen has never made me feel like I am a burden when I visit. She has 
always rolled out the red carpet for me. Jennifer's only problem is that she is human.  
Because Jen is human, she is open to all the weaknesses, doubts and bad decisions 
we all make as human beings.  I am fully aware that Jen pleaded guilty to conspiracy to 
commit wire fraud. This charge does not change how I feel about Jen. I love her with all 
of my heart. She made serious mistakes, but she is still a good person who capable of 
learning from this life-changing event. 

 
Your honor, because Jennifer is capable of redemption, I believe the time spent after 
being arrested, and waiting for her sentencing hearing has done more to rehabilitate 
her then any additional time will do.  Therefore, I asked the court to show mercy and 
leniency by giving Jen probation.  She has no prior convictions or arrests. Please permit 
her to perform community service where she can help others avoid the choices she has 
made.  Thank you your honor.  

  
Sincerely 
Naim Shah Sr. 
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September 20, 2022 

Honorable Judge Sidney H. Stein 

United States District Judge 

United States District Court 

Southern District of New York 

500 Pearl Street 

New York, New York 10007 

RE: Jennifer Shah 

Dear Judge Stein: 

I pray this letter finds you in good health and with a content heart.  

Sir, I am Jennifer Shah’s mother-in-law. I am 72 years old, and I am licensed nurse.  I have 
known Jen for over 30 years. I met Jen while she was attending the University of Utah where she 
was introduced to and fell in love with my son, Sharrieff Shah. She raised two beautiful, 
respectful clean cut sons. Over the years, my son Sharrieff had jobs that would require him to 
spend hundreds of hours a month at work. Because Jen and Sharrieff worked so many hours, 
they slowly grew apart.  Jen is a large part of my grandsons’ academic, athletic and scholastic 
success.  

As a daughter-in-law, she has been so kind and tender to me. I have yet to hear any foul or nasty 
attitudes she has ever expressed toward me. She has always been extra attentive and thoughtful. 
Jen has not only been good to me but to all of my children and their children. She has opened her 
home to my daughter’s children for the last 20 years. Jen’s kindness knows no limit. I watched 
her raise her sons, her younger brothers, and extended cousins, nieces and nephews.  Her heart 
and home overflows with love.   However, the death of her father shook her to the core. His 
death caused such sadness and emptiness in her heart.  My sweet Jen began to change.  

I saw her trying to escape from the pain by spending more time in New York and throwing 
herself in to work. She and my son grew even more distant. As a nurse, I know the signs of 

. I saw all of the signs on my sweet daughter’s face when I came to visit her in 
Utah. She grew short-tempered and easily agitated. Her judgment was often clouded by her 

 and .  When my daughter was arrested, my son sent a 
text to our entire family to let us know. I read Sharrieff’s text over and over again. I cried 
repeatedly. Many, many months have passed since Jen’s arrested and I have been to Utah to visit 
her. Jen and I have cried together and she has told me how bad she feels about the crime she 
committed. She has every intention of satisfying her court-order fines and/or restitution.  
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I am completely aware that Jen plead guilty to conspiracy to commit wire fraud. Judge Stein 
please allow our beautiful Jennifer Shah to set the record straight rectifying this travesty.  

Thank you for providing me an opportunity to help you see who this young lady is and how I 
have complete faith in the fact that she can make things right and find her way back to the 
straight and narrow path. Please show the greatest leniency when sentencing our Jen by giving 
her probation. 

With sincere devotion for the law, 

Clurie Watkins 

Mother-in-Law 
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Economic Offenses

(a) Base Offense Level: [6-8]

(b) Specific Offense Characteristics

(1) Loss.  If the loss exceeded $20,000, increase the offense level as follows:

(A) More than $20,000 add  [4]
(B) More than $100,000 add  [6]
(C) More than $1,000,000 add  [8]
(D) More than $5,000,000 add  [10]
(E) More than $10,000,000 add  [12]
(F) More than $50,000,000 add  [14]

(2) Culpability

(A) Lowest culpability subtract [6-10]
(B) Low culpability subtract [3-5]
(C) Moderate culpability no change
(D) High culpability add [3-5]
(E) Highest culpability add [6-10]

(3) Victim Impact

(A) Minimal or none no increase
(B) Low add [2]
(C) Moderate add [4]
(D) High add [6]

(c) Special Offense Considerations

For offenses of a kind specified in Section 2B1.1(b)(3) through (9), (11) through
(14), or (16) through (18), the court should consider those offense characteristics to
the extent they are appropriate in determining culpability or victim impact.  Where
the offense presents a special concern of the kind intended to be addressed by these
subsections, and where the concern has not been addressed in determining the offense
level, increase by 2 offense levels. [incorporate specific Congressional directives].

(d) Offense level cap of 10 for non-serious offenses by first offenders

If the defendant has zero criminal history points under Chapter 4 and the offense was
not “otherwise serious” within the meaning of 28 U.S.C. § 994(j), the offense level
shall be no greater than 10 and a sentence other than imprisonment is generally
appropriate.
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Application Notes:

1. Loss:

[To be incorporated from current 2B1.1 with the modification that loss means actual
loss].

2. Culpability:

Consideration of the various culpability factors

The guideline has 5 levels of culpability that range from lowest to highest.  The
appropriate culpability level for any given case will depend on an array of factors. 
These include, but are not limited to: the defendant’s motive (including the general
nature of the offense); the correlation between the amount of loss and the amount of
the defendant’s gain; the degree to which the offense and the defendant’s
contribution to it was sophisticated or organized; the duration of the offense and the
defendant’s participation in it; extenuating circumstances in connection with the
offense; whether the defendant initiated the offense or merely joined in criminal
conduct initiated by others; and whether the defendant took steps (such as voluntary
reporting or cessation, or payment of restitution) to mitigate the harm from the
offense. The list is not exclusive.  Other factors may also bear on the culpability
level.

Because of the nature and number of these culpability factors, as well as the almost
limitless variety of possible combinations, there is no workable formula for assigning
values to each individual factor.  Rather than assign a numeric score to each
individual culpability factor,  the court instead arrives at one of five culpability levels
after considering the combined effect of all culpability factors.  The weight that each
particular culpability factor plays in a given case will vary.  In some cases, the
defendant’s motive will be the factor most indicative of the defendant’s culpability. 
In other cases, extenuating circumstances will play the most prominent role.  Also,
these various factors will often overlap.  A less culpable motive, or a less culpable
nature of the offense, will sometimes be evident in the extenuating circumstances that
prompted the defendant to commit the offense.  

The end result of the court’s analysis should be a culpability level that “ranks” the
defendant in the hierarchy of five levels of culpability for all defendants sentenced
under this guideline.  By definition, all defendants sentenced under the guideline are
to some degree “culpable.”  The court should not be reluctant to find a mitigating
culpability value out of concern that it will signal a lack of opprobrium for the
offense – the point of the analysis is to accomplish proportionality by meting out
sentences that are sufficient but not greater than necessary to accomplish the purposes
of sentencing in the light of each defendant’s culpability when compared with all

1
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other defendants sentenced under this guideline.
As a way of assisting the court in making the culpability assessment, it is anticipated
that the middle culpability category – “moderate culpability” – would account for the
largest number of defendants sentenced under the guideline.  A defendant seeking an
assessment of “low” or “lowest” culpability bears the burden of proof to establish
this, while the government bears the burden to prove either “high” or “highest”
culpability. 

In assigning a culpability level, the court should be careful not to “double count” the
amount of loss or the victim impact, each of which is a separate specific offense
characteristic.  Although in some circumstances there may be overlapping
considerations bearing on each factor, loss, culpability, and victim impact are each
intellectually distinct concepts warranting individualized assessment.  Thus, a high
loss or significant victim impact may result from conduct reflecting mitigated
culpability by some or even all of the criminally responsible participants.  Conversely
some cases may present aggravated culpability resulting in more limited loss or
victim impact.   

There is also overlap between the considerations that inform the defendant’s level of
culpability and those that bear on the defendant’s role in the offense as determined
under Chapter Three.  Nevertheless, as with the relationship of culpability to loss and
victim impact, role in the offense is also intellectually distinct from culpability and
requires separate inquiry.  Where it is necessary for the court to weigh the same
considerations governing role in the offense in its assessment of culpability, this may
in some circumstances require a sentence outside the range resulting from a
cumulative application of the culpability and role adjustments.

The court should also recognize that this guideline is intended to address offense
characteristics.  The court should continue to consider offender characteristics at
sentencing in accordance with 18 U.S.C. § 3553(a).  Although aspects of offender
characteristics may overlap with culpability considerations, these are intellectually
distinct concepts requiring separate consideration.

(A) Motive/Nature of Offense

One factor in the culpability level is the defendant’s motive or the nature of the
offense.  The following examples occur frequently in cases sentenced under this
guideline. 

(1) Predatory – These offenses are intended to inflict loss for the
sole or dominant purpose of generating personal gain to the defendant
or to others involved in the criminal undertaking.  These offenses –
accompanied by no legitimate purpose – are among the most culpable
types of offenses sentenced under this guideline.

2
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(2) Legitimate ab initio – These offenses often arise from
otherwise legitimate efforts that have crossed over into criminality as
a result of unexpected difficulties.  Even though such offenses may
be intended to cause loss for the purpose of generating personal gain
to the defendant or to others involved in the criminal undertaking,
they rank lower on the culpability scale than predatory offenses.

(3) Risk shifting – These offenses are not specifically intended to
cause loss.  Instead, they shift the risk of any potential loss from the
defendant (or from others involved in the criminal undertaking) to a
third party, such as the victim of the offense.  Examples include false
statements for the purpose of obtaining a bank loan that is intended
to be repaid.  Such offenses are generally less culpable than those
where loss is specifically intended.

(4) Gatekeeping – These offenses are not specifically intended to
cause loss or even to shift the risk of loss.  Instead, they violate
so-called “gatekeeping” requirements intended generally to prevent
practices that create potential loss or a risk of loss.  Examples include
billing Medicare for medically necessary goods and services that are
actually provided without the appropriate third-party verification of
medical necessity.  Such offenses are generally at the lower level of
culpability under this factor.

There may be cases where the nature of the offense fits more than one of these
descriptions.  And there may be cases for which none of these categories is
appropriate.  Whether or not these descriptions fit a particular case, the court should
take them into account when considering how the defendant’s motive (including the
nature of the offense) compares, for culpability purposes, to that of other defendants
sentenced under this guideline whose offenses match these descriptions.  

(B) Gain

Another culpability factor is the gain to the defendant or to others involved in the
criminal undertaking. 

 
(1) Commensurate with loss – Where the defendant and others
involved in the criminal undertaking derive a gain from the offense
in an amount that is roughly commensurate with the loss, this
ordinarily indicates a higher degree of culpability.

3
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(2) Less than loss – Where the defendant and others involved in
the criminal undertaking derive a gain from the offense in an amount
that is less than the loss, this ordinarily indicates a lesser degree of
culpability than (1).

(3) Minimal or Zero – Where the defendant and others involved
in the criminal undertaking derive little or no gain from the offense,
this ordinarily indicates a lesser degree of culpability than (2).

The extent to which the defendant personally gained may also be relevant to the
culpability level.  For example, an accountant convicted for participation in a
securities fraud scheme would be less culpable (on the factor of gain) than an officer
of the company who personally gained more than the accountant.  Also, a small
amount of gain in relation to the loss may not always mean a lower level of
culpability.  For example, a defendant who intentionally inflicts a large loss on others
for the purpose of achieving a small gain would be more culpable with respect to the
gain factor than someone who did not intend the loss.  The degree of culpability in
this example varies depending on the extent to which the loss was foreseeable to the
defendant. 

(C) Degree of sophistication/organization

Criminal undertakings involving a high degree of sophistication and/or organization
generally reflect a greater threat of harm and a higher level of culpability. The reverse
is also true – where the offense is executed in a simple manner without the
involvement of large numbers of participants, this generally reflects a lesser threat
of harm and a lower level of culpability.  The court should also consider the extent
of the defendant’s contribution to the offense's sophistication or organization.  A
defendant with less responsibility for the offense’s sophistication or organization
would be less culpable, all other things being equal, than one with greater
responsibility for these characteristics. 

(D) Duration

As with sophistication and organization, the duration of the offense and the
defendant’s participation in it also frequently reflects differences in culpability.
Criminal undertakings that extend over several months or longer suggest a greater
degree of culpability, while those that occur in a single event or over a shorter period
of time in many circumstances reflect a lower level of culpability.

4

Case 1:19-cr-00833-SHS   Document 644-6   Filed 12/16/22   Page 7 of 18



(E) Extenuating circumstances

Some defendants will commit an offense in response to various circumstances, such
as coercion or duress.  There are many extenuating circumstances that could
contribute to the commission of an offense, and the extent of their contribution will
also vary from case to case.  A defendant’s culpability will be affected by the nature
of these extenuating circumstances and the extent to which they played a part in the
commission of the offense.

(F) Efforts to mitigate harm, including voluntary cessation, self-reporting, or
restitution

A defendant will sometimes take steps that help mitigate the harm or otherwise
reflect a lower level of culpability.  Where the defendant voluntarily ceases the
offense conduct prior to its detection, this generally indicates a decreased level of
culpability.  Self-reporting of the offense is also a sign of lower culpability, as is
voluntary restitution.  In considering the significance of restitution, care must be
taken not to punish a defendant more severely as a result of a lack of financial
resources.

The court may consider a defendant’s cessation of criminal conduct even if it does
not qualify as a legal defense to conviction for conduct that occurred after the
defendant's involvement ceased. For example, the court may consider the fact that a
defendant ceased taking part in a conspiracy even though the legal standard for
withdrawing from the conspiracy was not met.

3. Victim Impact:

The guideline has four levels of victim impact:  (1) minimal or none; (2) low; (3)
moderate; and (4) high.  As with the culpability levels, there are many factors to
consider in arriving at the appropriate level of victim impact.  The court should
consider how the combination of these factors places the defendant’s offense in
comparison to victim impact in other cases under this guideline.  The court should
also be cognizant that the amount of the victim(s)’ loss is already accounted for and
should not be counted again in the context of victim impact.  An additional score for
victim impact is appropriate only where there is a harm beyond that inherent in the
amount of the loss.

(A) Vulnerability of victims

Where victims are identified and targeted because some particular vulnerability they
suffer, this may indicate a higher degree of victim impact (and/or culpability).  The
court should be careful not to “double count” the vulnerability of the victims in
assessing culpability, victim impact, and the special adjustment in Chapter Three for
vulnerable victims, 3A1.1(b).  Nevertheless, there may be some circumstances in
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which the vulnerability of  victims results in a peculiar degree of impact, particularly
where that impact was foreseeable to the defendant, that would warrant an increase
in the victim impact adjustment as well as an enhancement for vulnerable victim in
Chapter Three.

(B) Significance of loss

Where the victim suffers losses that threaten the victim’s financial soundness, this
generally indicates a higher degree of victim impact. This may be more common
where the victims are individual as opposed to institutional.  It is assumed that in
most offenses involving an institutional victim, the impact is measured principally
by the amount of the loss such that no additional victim impact adjustment would
ordinarily be appropriate in the absence of the failure or bankruptcy of the institution.

(C) Other non-economic harm

Where the victim has suffered a significant non-economic harm, this may not be
captured in the loss adjustment, and thus the guideline may understate the seriousness
of the offense under some circumstances in the absence of an upward adjustment
reflecting victim impact.

(D) Victim inducement of offense

In some circumstances the victim has contributed to the offense in some manner. 
This  may include inducing the commission of the offense or some lesser degree of
conduct.  Under such circumstances it may be appropriate to partially discount the
impact on the victim as a measure of offense severity.

4. Offense level cap for offenses that are not “otherwise serious”:

The Sentencing Reform Act provides as follows: “The Commission shall insure that
the guidelines reflect the general appropriateness of imposing a sentence other than
imprisonment in cases in which the defendant is a first offender who has not been
convicted of a crime of violence or an otherwise serious offense….” 28 U.S.C. §
994(j).  Many of the offenses falling within this guideline are not “otherwise serious.” 

In determining whether an offense is not “otherwise serious,” the court should
consider (1) the offense as a whole, and (2) the defendant’s individual contribution
to the offense.  For example, a low level employee who is peripherally involved in
what would be an “otherwise serious” offense as to other defendants may
nevertheless qualify for this offense level cap.

Factors to be considered in determining whether the offense is one for which a
sentence of probation is appropriate include the following: the amount of the loss;
whether loss was intended at the outset of the offense conduct; whether the
defendant’s gain from the offense is less than the loss; whether the defendant’s
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offense conduct lacked sophistication (including whether it was committed in a
routine manner or without the involvement of a large number of participants);
whether the defendant acted under duress or coercion; the duration of the offense
conduct and the defendant’s participation in it; whether the defendant voluntarily
ceased the offense conduct before it was detected; and the nature of the victim impact
caused by the offense. Where the defendant has no criminal history points, and where
the circumstances of the offense support a finding that the offense was not “otherwise
serious,” the offense level under this guideline shall be no greater than 10, and a
sentence other than imprisonment is generally appropriate. 

7
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Reporter’s Notes

A. Members of the Task Force and Principles of Consensus.

In April 2013 the Criminal Justice Section of the American Bar Association assembled this
Task Force to evaluate the reforms needed in the sentencing of federal economic crimes and to draft
a proposed federal sentencing guideline to effectuate those reforms.  The Task Force consists of five
professors, three judges, six practitioners, two organizational representatives, and observers from the
Department of Justice and the Federal Defenders:

• Stephen Saltzburg (Chair)
Professor of Law, George Washington 
University School of Law

• James E. Felman, Esquire (Reporter)
Kynes, Markman & Felman, P.A.

• Sara Sun Beale
Professor of Law
Duke University School of Law

• Barry Boss, Esquire
Cozen O’Connor

• David Debold, Esquire
Gibson Dunn & Crutcher

• The Honorable Nancy Gertner
Professor of Law
Harvard Law School

• The Honorable John Gleeson
United States District Court
Eastern District of New York

• A. J. Kramer (Observer)
Federal Defender
District of Columbia

• Gary Lincenberg, Esquire
Bird, Marella, Boxor, Wolpert,
Nessim, Brooks & Lincenberg

• The Honorable Gerard Lynch
United States Court of Appeals 

for the Second Circuit

• Jane Anne Murray
Practitioner in Residence
University of Minnesota Law School

• Kyle O’Dowd, Esquire
Associate Executive Director for Policy 
National Association of Criminal
Defense Lawyers

• Marjorie J. Peerce, Esquire
Ballard, Spahr, Stillman 
& Friedman, P.C.

• Mary Price, Esquire
Vice President and General Counsel
Families Against Mandatory Minimums 

• The Honorable Jed Rakoff
United States District Court
Southern District of New York

• Neal Sonnett, Esquire
Neal R. Sonnett, P.A.

• Kate Stith
Professor of Law
Yale Law School

• The Honorable Jonathan Wroblewski
(Observer)
Director, Office of Policy and
Legislation
United States Department of Justice
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After a number of meetings and telephone conferences, the group arrived at a consensus
proposal subject to a number of important caveats.   These caveats are an essential aspect of the
proposal to avoid misunderstanding its nature and scope.

First, we feel more strongly about the structure of the proposal than we do about the specific
offense levels we have assigned.  We assigned offense levels in the draft because we think it is
helpful in understanding the structure, but the levels have been placed in brackets to indicate their
tentative nature.  Indeed, in some instances we have bracketed a range of levels, although as noted
below in the discussion of the “Twenty-Five Percent Rule” we recognize that a final guideline likely
could not include such a range.  We have performed no research and have no empirical basis for the
levels we assigned in the draft.  

We have applied the proposal to an array of specific case scenarios, and this exercise was
very helpful to us on a number of levels.  We were reassured about the structure of the proposal –
we felt the proposal captured the offense characteristics most relevant to sentencing, and it placed
appropriate weight on the considerations of loss, culpability, and victim impact in relation to one
another.  We also felt that the proposal is sufficiently clear and specific that it leads to reasonably
uniform application.  Although the culpability and victim impact considerations do not lend
themselves to exact quantification in the same way as measuring the amount of loss, we were able
to reach consensus on the application of the proposal to the scenarios without undue difficulty or
disparity. Most us were comfortable with the range of outcomes that result from the levels assigned
in the draft, but it should be understood that we devoted the bulk of our efforts to structural
improvements and less time to issues of optimal punishment severity, in part out of a recognition that
there are inherently political components to such judgments.

Second, we discussed but did not fully resolve the question of whether certain categories or
types of offenses should be sentenced under a separate guideline in light of the very wide array of
offenses sentenced under this guideline.  We believe, in particular, that certain types of securities
offenses where changes in the value of market capitalization drive the loss calculation may be
especially suited for consideration under a separate guideline.

Third, the proposal is submitted as a consensus product in accordance with the following
limiting principles:

1. It is assumed that, for the foreseeable future, the current structural framework
dictated by statute will remain in place, including the 25% rule (28 U.S.C. §
994(b)(2)), and that the Commission therefore will still find it necessary to assign
fairly specific numeric values to sentencing considerations.  The draft proposal is
written to comply with that assumed structural framework, although it should be
noted that the American Bar Association supports the repeal of the 25% rule.  ABA
Justice Kennedy Commission, Reports with Recommendations to the ABA House
of Delegates (August 2004), http://www.abanet.org/crimjust/kennedy/Justice
KennedyCommission ReportsFinal.pdf).

2. This structural framework (both the 25% rule and the guidelines’ overly arithmetic
approach) is not ideal because it can be unduly rigid and lead to the arbitrary
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assignment of values and the overemphasis of considerations that are more easily
quantified to the detriment of equally relevant considerations that are less easily
quantified.  There is also a risk under the current structural framework that a
guideline will appear to carry more empirical or scientific basis than is present.

3. A better structural framework would (a) place less emphasis on arithmetic
calculations and those few sentencing considerations that lend themselves to exact
quantification; and (b) allocate greater sentencing authority to the judiciary.

4. The Task Force is not necessarily of one mind regarding the ideal allocation of
sentencing authority between the Congress, the Sentencing Commission, the
Judiciary, and the Executive Branch, but it was not deemed necessary to achieve
consensus on this point as this proposal is premised on the assumption that the
current structural framework will remain in place.

B. Intent of the Proposal Within the Existing Guidelines Structure

The proposal is intended as a free-standing substitution in the Guidelines Manual for the
existing Guideline Section 2B1.1.  There are two aspects of this substitution that bear particular
emphasis.

First, we understand that Subsection (c) of the proposed guideline regarding Specific Offense
Characteristics (“SOCs”) would need to be tailored to comply with specific Congressional directives
to the Sentencing Commission.  Many of these directives are open-ended, and require only that the
Commission “consider” amending the guidelines as necessary in light of specific legislation.  We
believe our proposal accommodates those directives by instructing  the court to apply the SOCs in
the existing guideline that resulted from such directives where the offense presents a special concern
of the kind intended to be addressed by these SOCs, and where that concern has not otherwise been
addressed in determining the offense level under the guideline.  But we also recognize that there have
been a handful of Congressional directives that required specific amendments to the guideline.  An
example of such a specific directive is that contained in the Patient Protection and Affordable Care
Act, Pub. L. No. 111-148, § 10606, 124 Stat. 119, 1006 (2010), which directed new offense level
increases for higher loss frauds involving government health care programs.  Our proposal would
need to be conformed to these specific directives if adopted by the Sentencing Commission.

Second, the proposal, like all provisions of Chapter Two of the Guidelines, is intended to deal
solely with offense characteristics.  The court should continue to consider offender characteristics
at sentencing in accordance with 18 U.S.C. § 3553(a).  Although aspects of offender characteristics
may overlap with culpability considerations, these are intellectually distinct concepts requiring
separate consideration.
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C. Compliance with the “Twenty-Five Percent” Rule

Title 28 U.S.C. § 994(b)(2) provides: “If a sentence specified by the guidelines includes a
term of imprisonment, the maximum of the range established for such a term shall not exceed the
minimum of that range by more than the greater of 25 percent or 6 months, except that, if the
minimum term of the range is 30 years or more, the maximum may be life imprisonment.”  Early in
the life of the Sentencing Commission, it decided to construe this statutory limitation to apply not
only to the final sentencing range resulting from the guidelines computation, but also to each
adjustment along the route of that computation.  While this construction of the statute does not
appear to be compelled by its terms, our proposal is drafted on the assumption that the Commission
will not revisit this question.  Accordingly, we recognize that adoption of our proposal would require
the Commission to select a specific numeric value for the base offense level and each of the
culpability categories.  As noted above, we elected to include a range of possible values in our
proposal to illustrate the range of possible outcomes under it, depending on the levels ultimately
selected by the Commission.  We are confident, however, that if a specific value is inserted for the
base offense level and each of the culpability levels, our proposal would then comply with the
statute.  We have heard some outside comment that because the culpability consideration groups
together a wide array of factors and thus results in such a wide array of ultimate offense level
outcomes, this renders the proposal violative of the statute.  We do not agree with this view, and find
support for our position in the observation that role in the offense also groups together a wide array
of potential considerations and can result in an eight-level swing in the range resulting from those
considerations.  See U.S.S.G. §§ 3B1.1, 1.2.

D. Case Scenarios

These scenarios are intended to illustrate application of the proposal and the manner in which
it might diverge from the current guideline.  They are intended as a rough illustration of how the
proposal would operate based on a very general level of detail.  A much wider array of facts would
frequently be relevant to a court’s consideration of an appropriate sentence.  Also, the scenarios do
not include information regarding the history or characteristics of the offender under the assumption
that these very important sentencing factors will be considered by the court in fashioning a
reasonable sentence pursuant to 18 U.S.C. § 3553(a).  Finally, the scoring of the scenarios continues
to utilize a range of offense levels for the base and culpability factors, but we recognize that adoption
of the proposal would require the selection of a specific numeric value for these factors in
accordance with the “twenty-five percent” rule in 28 U.S.C. § 994(b)(2).
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Case Scenario 1

The defendant was an organizer and leader of a fraudulent “lottery” scheme in which elderly
persons were identified and contacted by telephone, advised that they had won a lottery award, and
told that to obtain the award they must first pay advance fees to cover matters such as taxes,
insurance, bonding, or other matters.  After the victims submitted the requested fees, they were
advised to expect the delivery of their winnings via armored car to their homes at specific dates and
times.  When the armored car did not arrive, the victims’ efforts to contact those to whom they had
remitted the fees were not successful.  The scheme victimized 14 individuals, most of whom were
70 years old or older.  For six of the victims, the losses represented their life savings. The fees paid
ranged from $20,000 to $175,000, with a total loss to all victims of roughly $1.7 million.  The
majority of these funds were obtained by the defendant and converted to his personal use.

Score under current guideline:

Base Offense level: 7
Loss: +16
more than 10 victims/mass marketing: +2
Vulnerable victim +2
Role in the offense +4

31
Score under ABA proposal:

Base Offense level: 6-8
Loss: +8
Highest culpability: +6-10
High victim impact: +6
Vulnerable victim +2
Role in the offense +4

32-38

This scenario presents a predatory offense where the defendant’s gain was roughly
commensurate with the loss.  Although the scenario does not specify the degree of sophistication or
duration of the offense, some sophistication and duration is implicit in the nature and extent of the
scheme.  No extenuating circumstances or efforts to mitigate harm are specified.  This presents a
“highest culpability” offense.  The victim impact is also “high” in light of the significance of the loss
to six of the victims.  The scheme targeted the victims based on their elderly status, and if some of
them were unusually vulnerable for that reason this would be additional support for findings of high
victim impact and highest culpability.  It is assumed that for purposes of Chapter Three this scenario
would also score adjustments for both vulnerable victim and leadership role in the offense.  These
adjustments are the same under both this proposal and the existing guideline as this proposal does
not address Chapter Three.
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Case Scenario 2

The defendant was the owner of a legitimate business for many years and financed the
operations of the business through a line of credit secured by the inventory and accounts receivable
of the business.  When the business came on difficult times, the defendant caused the submission
of false information to the lender regarding both inventory and accounts receivable, thus enabling
the business to borrow more than it would otherwise have been permitted to borrow.  The defendant
also attempted to support the operations of the business by liquidating his personal assets and
investing the proceeds into the business.  The lender discovered the fraud and caused the termination
of the business.  After mitigating its losses by selling the inventory and collecting legitimate accounts
receivable, the lender was left with a loss of approximately $6.9 million.  A forensic accounting
revealed that during the period of the fraud the defendant contributed more funds to the business than
he withdrew from it in salary and other compensation.

Score under current guideline:

Base Offense level: 7
Loss: +18
More than $1 Million in gross receipts: +2
Role in the offense +4

31

Score under ABA proposal:

Base Offense level: 6-8
Loss: +10
Low culpability: -3-5
Low victim impact +2
Role in the offense +4

17-21

This scenario presents a mixture of legitimate ab initio and risk shifting fraud.  Although the
offense had some degree of sophistication, the less culpable motive, zero gain to the defendant,
extenuating circumstances, and efforts to mitigate harm result in a “low culpability” score.  The
victim impact is also rated as “low” given that it involved a single institutional victim, but not
minimal given the magnitude of the loss and the difficulty of the detection of the offense and the
efforts needed to mitigate its harm.  It is assumed the defendant would receive a leadership role in
the offense adjustment under Chapter Three.
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Case Scenario 3

The defendant was the owner of a durable medical equipment business that provided oxygen
to Medicare patients.  To qualify for reimbursement, equipment providers must ensure the oxygen
is medically necessary by sending patients to an independent laboratory for testing.  Instead of
referring patients to independent labs for testing, the defendant caused his employees to conduct the
testing themselves and then falsely represent to Medicare that the testing had been performed by an
independent lab.  Virtually all of the oxygen was medically necessary, although Medicare would not
have paid the bills for it had the failure to qualify the patients by independent testing been disclosed. 
The fraud continued for more than a year, and involved in false representations regarding the testing
of 159 patients.  The amount billed to Medicare for their oxygen was $7.1 million.  The patients were
billed a small co-pay fee, and a small portion of the reimbursement for the oxygen received by these
patients was also paid by 109 supplemental insurance companies.

Score under current guideline:

Base Offense level: 7
Intended loss: +20
Sophisticated means: +2
Production of unauthorized access device: +2
More than 250 victims: +6
Health care fraud offense +3
Role in the offense +4

44

Score under ABA proposal:

Base offense level: 6-8
Actual loss: +10
Moderate culpability: 0
Low victim impact: +2
Health care fraud offense +3
Role in the offense +4

25-27

This scenario presents a gatekeeping offense (although if the oxygen was either not provided
or medically unnecessary this would be a predatory offense).  Under current law in at least some
circuits, the amount billed is treated as loss notwithstanding the medical necessity of the oxygen. 
See, e.g., United States v. Bane, 720 F.3d 818 (11th Cir. 2013).  Notwithstanding the less culpable
motive, the defendant’s culpability is considered “moderate” given his personal benefit as the owner
of the company, the degree of sophistication involved, the duration of the offense, and the absence
of any extenuating circumstances or efforts to mitigate harm.  The victim impact is considered low
in light of the medical necessity of the treatments provided but not minimal in light of the sensitive
nature of the government benefits program at issue.  It is assumed that an additional three-level
upward adjustment would be required under the Congressional directive presently located at
2B1.1(b)(7), as well as a leadership enhancement under Chapter Three.
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Case Scenario 4

The defendant accepted $1,000 to act as a “straw purchaser” in a fraudulent real estate
transaction that resulted in a $250,000 loss to a financial institution.

Score under current guideline:

Base offense level: 7
Loss: +12
Role in the offense -2

17

Score under ABA proposal:

Base offense level: 6-8
Loss: +6
Low culpability: -3-5
Minimal victim impact: 0
Role in the offense -2

5-91

This scenario presents a risk shifting offense in which the defendant’s gain is minimal in
relation to the loss and the offense involved limited sophistication and duration.  On the other hand,
the defendant knowingly played an essential role in a serious offense causing a significant risk of loss
and did derive a direct personal benefit from the offense.  For these reasons, the defendant’s
culpability would be “low” but not “lowest.”  The victim impact is considered minimal in that the
victim is institutional, the amount of the loss did not threaten the security of the institution, and the
severity of the offense conduct is adequately captured by the loss amount alone.  A mitigating role
in the offense adjustment under Chapter Three is assumed, but would not in all cases be applied.

1If the Base Offense Level is set at 8, Low Culpability is set at -3, and the defendant did not
receive a mitigating role adjustment, this would result in an offense level 11, but in this scenario the
offense level cap for non-serious offenses would cap the offense level at 10 if the defendant is a first
offender.
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The National figure includes the 76,538 cases reported to the Commission.  The Drugs category includes trafficking and simple possession.   

The Second Circuit figure includes the 3,564 cases reported to the Commission.  

SOURCE:  U.S. Sentencing Commission, 2019 Datafile, USSCFY19.

Second Circuit
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Of the 76,538 National cases, in 20,085 the offender was sentenced under USSG Chapter Two, Part D (Drugs).  Of these, one was  
 excluded due to missing information on drug type. 

Of the 3,564 cases from the Second Circuit, in 1,425 the offender was sentenced under USSG Chapter Two, Part D (Drugs).   

SOURCE:  U.S. Sentencing Commission, 2019 Datafile, USSCFY19.

National

Second Circuit

Figure B

DISTRIBUTION OF PRIMARY DRUG TYPE IN FEDERAL DRUG CASES
Fiscal Year 2019
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TYPE OF CRIME         N         N
TOTAL 76,538 100.0 3,564 100.0
Administration of Justice 698 0.9 35 1.0
Antitrust 20 0.0 0 0.0
Arson 68 0.1 7 0.2
Assault 787 1.0 61 1.7
Bribery/Corruption 341 0.4 50 1.4
Burglary/Trespass 64 0.1 1 0.0
Child Pornography 1,368 1.8 95 2.7
Commercialized Vice 90 0.1 12 0.3
Drug Possession 563 0.7 17 0.5
Drug Trafficking 19,830 25.9 1,391 39.0
Environmental 179 0.2 8 0.2
Extortion/Racketeering 185 0.2 39 1.1
Firearms 8,481 11.1 293 8.2
Food and Drug 48 0.1 2 0.1
Forgery/Counter/Copyright 276 0.4 9 0.3
Fraud/Theft/Embezzlement 6,390 8.3 537 15.1
Immigration 29,354 38.4 371 10.4
Individual Rights 68 0.1 5 0.1
Kidnapping 96 0.1 14 0.4
Manslaughter 74 0.1 0 0.0
Money Laundering 1,177 1.5 110 3.1
Murder 373 0.5 80 2.2
National Defense 195 0.3 8 0.2
Obscenity/Other Sex Offenses 393 0.5 15 0.4
Prison Offenses 628 0.8 16 0.4
Robbery 1,825 2.4 183 5.1
Sexual Abuse 1,165 1.5 81 2.3
Stalking/Harassing 223 0.3 11 0.3
Tax 547 0.7 73 2.0
Other 1,032 1.3 40 1.1

SOURCE:  U.S. Sentencing Commission, 2019 Datafile, USSCFY19.

Table 1

DISTRIBUTION OF FEDERAL OFFENDERS
BY TYPE OF CRIME

Fiscal Year 2019

       %        %
National Second Circuit
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CIRCUIT
District TOTAL
TOTAL 76,538 74,709 97.6 1,829 2.4

D.C. CIRCUIT 331 315 95.2 16 4.8
District of Columbia 331 315 95.2 16 4.8

FIRST CIRCUIT 2,134 2,061 96.6 73 3.4
Maine 162 156 96.3 6 3.7
Massachusetts 476 442 92.9 34 7.1
New Hampshire 196 193 98.5 3 1.5
Puerto Rico 1,165 1,137 97.6 28 2.4
Rhode Island 135 133 98.5 2 1.5

SECOND CIRCUIT 3,564 3,408 95.6 156 4.4
Connecticut 349 337 96.6 12 3.4
New York
   Eastern 622 600 96.5 22 3.5
   Northern 392 370 94.4 22 5.6
   Southern 1,515 1,433 94.6 82 5.4
   Western 520 505 97.1 15 2.9
Vermont 166 163 98.2 3 1.8

THIRD CIRCUIT 2,343 2,219 94.7 124 5.3
Delaware 122 117 95.9 5 4.1
New Jersey 620 598 96.5 22 3.5
Pennsylvania
   Eastern 627 583 93.0 44 7.0
   Middle 505 476 94.3 29 5.7
   Western 383 372 97.1 11 2.9
Virgin Islands 86 73 84.9 13 15.1

FOURTH CIRCUIT 5,790 5,610 96.9 180 3.1
Maryland 777 737 94.9 40 5.1
North Carolina
   Eastern 876 851 97.1 25 2.9
   Middle 490 482 98.4 8 1.6
   Western 538 521 96.8 17 3.2
South Carolina 1,058 1,034 97.7 24 2.3
Virginia
   Eastern 1,211 1,173 96.9 38 3.1
   Western 243 235 96.7 8 3.3
West Virginia
   Northern 282 275 97.5 7 2.5
   Southern 315 302 95.9 13 4.1

Table 2

GUILTY PLEAS AND TRIALS IN EACH CIRCUIT AND DISTRICT
Fiscal Year 2019

             N              %              N              %
PLEA TRIAL

4

Case 1:19-cr-00833-SHS   Document 644-7   Filed 12/16/22   Page 7 of 19



CIRCUIT
District TOTAL              N              %              N              %

PLEA TRIAL

FIFTH CIRCUIT 21,369 21,168 99.1 201 0.9
Louisiana
   Eastern 294 283 96.3 11 3.7
   Middle 186 174 93.5 12 6.5
   Western 381 369 96.9 12 3.1
Mississippi
   Northern 188 187 99.5 1 0.5
   Southern 456 444 97.4 12 2.6
Texas
   Eastern 724 710 98.1 14 1.9
   Northern 1,556 1,518 97.6 38 2.4
   Southern 7,815 7,756 99.2 59 0.8
   Western 9,769 9,727 99.6 42 0.4

SIXTH CIRCUIT 5,321 5,108 96.0 213 4.0
Kentucky
   Eastern 557 510 91.6 47 8.4
   Western 349 338 96.8 11 3.2
Michigan
   Eastern 879 843 95.9 36 4.1
   Western 392 374 95.4 18 4.6
Ohio
   Northern 901 860 95.4 41 4.6
   Southern 562 553 98.4 9 1.6
Tennessee
   Eastern 751 733 97.6 18 2.4
   Middle 324 308 95.1 16 4.9
   Western 606 589 97.2 17 2.8

SEVENTH CIRCUIT 2,456 2,364 96.3 92 3.7
Illinois
   Central 226 215 95.1 11 4.9
   Northern 655 621 94.8 34 5.2
   Southern 286 279 97.6 7 2.4
Indiana
   Northern 360 348 96.7 12 3.3
   Southern 472 455 96.4 17 3.6
Wisconsin
   Eastern 269 262 97.4 7 2.6
   Western 188 184 97.9 4 2.1

EIGHTH CIRCUIT 5,441 5,278 97.0 163 3.0
Arkansas
   Eastern 564 560 99.3 4 0.7
   Western 258 257 99.6 1 0.4
Iowa
   Northern 415 396 95.4 19 4.6
   Southern 493 474 96.1 19 3.9
Minnesota 382 354 92.7 28 7.3
Missouri
   Eastern 1,192 1,178 98.8 14 1.2
   Western 772 748 96.9 24 3.1
Nebraska 527 515 97.7 12 2.3
North Dakota 329 318 96.7 11 3.3
South Dakota 509 478 93.9 31 6.1

5
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CIRCUIT
District TOTAL              N              %              N              %

PLEA TRIAL

NINTH CIRCUIT 14,785 14,502 98.1 283 1.9
Alaska 193 186 96.4 7 3.6
Arizona 5,610 5,570 99.3 40 0.7
California
   Central 1,143 1,071 93.7 72 6.3
   Eastern 511 490 95.9 21 4.1
   Northern 485 465 95.9 20 4.1
   Southern 4,089 4,033 98.6 56 1.4
Guam 49 48 98.0 1 2.0
Hawaii 154 145 94.2 9 5.8
Idaho 372 364 97.8 8 2.2
Montana 385 373 96.9 12 3.1
Nevada 482 467 96.9 15 3.1
Northern Mariana Islands 11 11 100.0 0 0.0
Oregon 475 466 98.1 9 1.9
Washington
   Eastern 360 355 98.6 5 1.4
   Western 466 458 98.3 8 1.7

TENTH CIRCUIT 6,526 6,458 99.0 68 1.0
Colorado 529 511 96.6 18 3.4
Kansas 465 454 97.6 11 2.4
New Mexico 3,951 3,938 99.7 13 0.3
Oklahoma
   Eastern 101 94 93.1 7 6.9
   Northern 217 212 97.7 5 2.3
   Western 407 401 98.5 6 1.5
Utah 674 670 99.4 4 0.6
Wyoming 182 178 97.8 4 2.2

ELEVENTH CIRCUIT 6,478 6,218 96.0 260 4.0
Alabama
   Middle 260 249 95.8 11 4.2
   Northern 545 528 96.9 17 3.1
   Southern 376 365 97.1 11 2.9
Florida
   Middle 1,594 1,517 95.2 77 4.8
   Northern 309 292 94.5 17 5.5
   Southern 1,987 1,902 95.7 85 4.3
Georgia
   Middle 420 401 95.5 19 4.5
   Northern 513 497 96.9 16 3.1
   Southern 474 467 98.5 7 1.5

Of the 76,538 National cases, no cases were excluded.   

SOURCE:  U.S. Sentencing Commission, 2019 Datafile, USSCFY19.
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TYPE OF CRIME TOTAL    N     %    N     %    N     %    N     %

TOTAL 76,538 74,709 97.6 1,829 2.4 3,408 95.6 156 4.4

Administration of Justice 698 660 94.6 38 5.4 31 88.6 4 11.4

Antitrust 20 20 100.0 0 0.0 0 -- 0 --

Arson 68 58 85.3 10 14.7 5 71.4 2 28.6

Assault 787 733 93.1 54 6.9 59 96.7 2 3.3

Bribery/Corruption 341 307 90.0 34 10.0 43 86.0 7 14.0

Burglary/Trespass 64 62 96.9 2 3.1 1 100.0 0 0.0

Child Pornography 1,368 1,326 96.9 42 3.1 94 98.9 1 1.1

Commercialized Vice 90 82 91.1 8 8.9 10 83.3 2 16.7

Drug Possession 563 560 99.5 3 0.5 17 100.0 0 0.0

Drug Trafficking 19,830 19,335 97.5 495 2.5 1,354 97.3 37 2.7

Environmental 179 176 98.3 3 1.7 8 100.0 0 0.0

Extortion/Racketeering 185 179 96.8 6 3.2 39 100.0 0 0.0

Firearms 8,481 8,254 97.3 227 2.7 287 98.0 6 2.0

Food and Drug 48 47 97.9 1 2.1 2 100.0 0 0.0

Forgery/Counter/Copyright 276 275 99.6 1 0.4 9 100.0 0 0.0

Fraud/Theft/Embezzlement 6,390 6,093 95.4 297 4.6 507 94.4 30 5.6

Immigration 29,354 29,239 99.6 115 0.4 360 97.0 11 3.0

Individual Rights 68 61 89.7 7 10.3 4 80.0 1 20.0

Kidnapping 96 84 87.5 12 12.5 12 85.7 2 14.3

Manslaughter 74 70 94.6 4 5.4 0 -- 0 --

Money Laundering 1,177 1,081 91.8 96 8.2 94 85.5 16 14.5

Murder 373 292 78.3 81 21.7 64 80.0 16 20.0

National Defense 195 189 96.9 6 3.1 7 87.5 1 12.5

Obscenity/Other Sex Offenses 393 390 99.2 3 0.8 14 93.3 1 6.7

Prison Offenses 628 617 98.2 11 1.8 15 93.8 1 6.3

Robbery 1,825 1,727 94.6 98 5.4 178 97.3 5 2.7

Sexual Abuse 1,165 1,057 90.7 108 9.3 75 92.6 6 7.4

Stalking/Harassing 223 207 92.8 16 7.2 10 90.9 1 9.1

Tax 547 513 93.8 34 6.2 69 94.5 4 5.5

Other 1,032 1,015 98.4 17 1.6 40 100.0 0 0.0

Of the 76,538 National cases, no cases were excluded.   

Of the 3,564 cases from the Second Circuit, no cases were excluded.  

SOURCE:  U.S. Sentencing Commission, 2019 Datafile, USSCFY19.

TRIAL

National
PLEA

Table 3

GUILTY PLEAS AND TRIALS BY TYPE OF CRIME
Fiscal Year 2019

PLEA TRIAL

Second Circuit
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TYPE OF CRIME TOTAL              N             %              N             %              N             %              N             %              N             %
TOTAL 76,538 68,138 89.0 2,093 2.7 1,330 1.7 4,558 6.0 419 0.5
Administration of Justice 698 459 65.8 45 6.4 37 5.3 157 22.5 0 0.0
Antitrust 20 17 85.0 0 0.0 3 15.0 0 0.0 0 0.0
Arson 68 62 91.2 4 5.9 0 0.0 2 2.9 0 0.0
Assault 787 633 80.4 54 6.9 6 0.8 87 11.1 7 0.9
Bribery/Corruption 341 231 67.7 19 5.6 35 10.3 50 14.7 6 1.8
Burglary/Trespass 64 46 71.9 10 15.6 1 1.6 6 9.4 1 1.6
Child Pornography 1,368 1,325 96.9 29 2.1 3 0.2 10 0.7 1 0.1
Commercialized Vice 90 72 80.0 3 3.3 6 6.7 8 8.9 1 1.1
Drug Possession 563 289 51.3 8 1.4 7 1.2 158 28.1 101 17.9
Drug Trafficking 19,830 18,458 93.1 641 3.2 208 1.0 521 2.6 2 0.0
Environmental 179 42 23.5 5 2.8 27 15.1 84 46.9 21 11.7
Extortion/Racketeering 185 140 75.7 11 5.9 6 3.2 28 15.1 0 0.0
Firearms 8,481 7,700 90.8 294 3.5 181 2.1 306 3.6 0 0.0
Food and Drug 48 13 27.1 0 0.0 2 4.2 33 68.8 0 0.0
Forgery/Counter/Copyright 276 198 71.7 14 5.1 29 10.5 35 12.7 0 0.0
Fraud/Theft/Embezzlement 6,390 4,384 68.6 354 5.5 381 6.0 1,192 18.7 79 1.2
Immigration 29,354 27,715 94.4 276 0.9 193 0.7 1,168 4.0 2 0.0
Individual Rights 68 35 51.5 2 2.9 4 5.9 20 29.4 7 10.3
Kidnapping 96 89 92.7 7 7.3 0 0.0 0 0.0 0 0.0
Manslaughter 74 66 89.2 5 6.8 0 0.0 3 4.1 0 0.0
Money Laundering 1,177 985 83.7 55 4.7 48 4.1 89 7.6 0 0.0
Murder 373 353 94.6 19 5.1 0 0.0 1 0.3 0 0.0
National Defense 195 160 82.1 10 5.1 5 2.6 18 9.2 2 1.0
Obscenity/Other Sex Offenses 393 337 85.8 37 9.4 6 1.5 12 3.1 1 0.3
Prison Offenses 628 586 93.3 21 3.3 7 1.1 14 2.2 0 0.0
Robbery 1,825 1,727 94.6 73 4.0 8 0.4 17 0.9 0 0.0
Sexual Abuse 1,165 1,125 96.6 33 2.8 3 0.3 4 0.3 0 0.0
Stalking/Harassing 223 187 83.9 17 7.6 5 2.2 14 6.3 0 0.0
Tax 547 320 58.5 31 5.7 71 13.0 121 22.1 4 0.7
Other 1,032 384 37.2 16 1.6 48 4.7 400 38.8 184 17.8

Of the 76,538 National cases, no cases were excluded.   

Alternatives include all cases in which offenders received conditions of confinement as described in USSG §5C1.1.

SOURCE:  U.S. Sentencing Commission, 2019 Datafile, USSCFY19.

Fine Only

SENTENCE TYPE BY TYPE OF CRIME

Table 4

Fiscal Year 2019

National

Probation and
Alternatives

Prison and
Alternatives Probation OnlyPrison Only
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TYPE OF CRIME TOTAL              N             %              N             %              N             %              N             %              N             %
TOTAL 3,564 3,106 87.1 167 4.7 73 2.0 204 5.7 14 0.4
Administration of Justice 35 22 62.9 6 17.1 2 5.7 5 14.3 0 0.0
Antitrust 0 0 -- 0 -- 0 -- 0 -- 0 --
Arson 7 6 85.7 1 14.3 0 0.0 0 0.0 0 0.0
Assault 61 55 90.2 1 1.6 0 0.0 5 8.2 0 0.0
Bribery/Corruption 50 39 78.0 3 6.0 4 8.0 3 6.0 1 2.0
Burglary/Trespass 1 0 0.0 1 100.0 0 0.0 0 0.0 0 0.0
Child Pornography 95 88 92.6 2 2.1 0 0.0 5 5.3 0 0.0
Commercialized Vice 12 9 75.0 1 8.3 0 0.0 1 8.3 1 8.3
Drug Possession 17 5 29.4 1 5.9 0 0.0 11 64.7 0 0.0
Drug Trafficking 1,391 1,278 91.9 57 4.1 21 1.5 35 2.5 0 0.0
Environmental 8 1 12.5 0 0.0 0 0.0 6 75.0 1 12.5
Extortion/Racketeering 39 33 84.6 2 5.1 2 5.1 2 5.1 0 0.0
Firearms 293 266 90.8 15 5.1 3 1.0 9 3.1 0 0.0
Food and Drug 2 0 0.0 0 0.0 0 0.0 2 100.0 0 0.0
Forgery/Counter/Copyright 9 7 77.8 0 0.0 1 11.1 1 11.1 0 0.0
Fraud/Theft/Embezzlement 537 408 76.0 40 7.4 26 4.8 63 11.7 0 0.0
Immigration 371 355 95.7 3 0.8 1 0.3 12 3.2 0 0.0
Individual Rights 5 3 60.0 1 20.0 0 0.0 0 0.0 1 20.0
Kidnapping 14 13 92.9 1 7.1 0 0.0 0 0.0 0 0.0
Manslaughter 0 0 -- 0 -- 0 -- 0 -- 0 --
Money Laundering 110 93 84.5 7 6.4 3 2.7 7 6.4 0 0.0
Murder 80 77 96.3 3 3.8 0 0.0 0 0.0 0 0.0
National Defense 8 7 87.5 1 12.5 0 0.0 0 0.0 0 0.0
Obscenity/Other Sex Offenses 15 9 60.0 3 20.0 2 13.3 1 6.7 0 0.0
Prison Offenses 16 15 93.8 0 0.0 0 0.0 1 6.3 0 0.0
Robbery 183 169 92.3 11 6.0 1 0.5 2 1.1 0 0.0
Sexual Abuse 81 79 97.5 2 2.5 0 0.0 0 0.0 0 0.0
Stalking/Harassing 11 8 72.7 2 18.2 1 9.1 0 0.0 0 0.0
Tax 73 39 53.4 3 4.1 6 8.2 23 31.5 2 2.7
Other 40 22 55.0 0 0.0 0 0.0 10 25.0 8 20.0

Of the 3,564 cases from the Second Circuit, no cases were excluded.   

Alternatives include all cases in which offenders received conditions of confinement as described in USSG §5C1.1.

SOURCE:  U.S. Sentencing Commission, 2019 Datafile, USSCFY19.

Table 5

Fine Only

Second Circuit

Fiscal Year 2019
SENTENCE TYPE BY TYPE OF CRIME

Prison and Probation and
Prison Only Alternatives Alternatives Probation Only
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TYPE OF CRIME TOTAL              N               %              N               %              N               %              N               %
TOTAL 4,729 2,212 46.8 2,517 53.2 110 56.1 86 43.9
Administration of Justice 151 62 41.1 89 58.9 4 80.0 1 20.0
Antitrust 6 6 100.0 0 0.0 0 -- 0 --
Arson 1 1 100.0 0 0.0 0 -- 0 --
Assault 132 74 56.1 58 43.9 0 0.0 1 100.0
Bribery/Corruption 25 5 20.0 20 80.0 0 0.0 1 100.0
Burglary/Trespass 16 8 50.0 8 50.0 0 -- 0 --
Child Pornography 0 0 -- 0 -- 0 -- 0 --
Commercialized Vice 9 3 33.3 6 66.7 1 33.3 2 66.7
Drug Possession 316 128 40.5 188 59.5 6 37.5 10 62.5
Drug Trafficking 562 353 62.8 209 37.2 22 75.9 7 24.1
Environmental 78 8 10.3 70 89.7 0 0.0 4 100.0
Extortion/Racketeering 17 5 29.4 12 70.6 1 100.0 0 0.0
Firearms 145 54 37.2 91 62.8 6 75.0 2 25.0
Food and Drug 33 3 9.1 30 90.9 0 0.0 2 100.0
Forgery/Counter/Copyright 62 41 66.1 21 33.9 0 -- 0 --
Fraud/Theft/Embezzlement 1,542 563 36.5 979 63.5 43 53.1 38 46.9
Immigration 677 443 65.4 234 34.6 16 76.2 5 23.8
Individual Rights 11 3 27.3 8 72.7 1 50.0 1 50.0
Kidnapping 0 0 -- 0 -- 0 -- 0 --
Manslaughter 2 0 0.0 2 100.0 0 -- 0 --
Money Laundering 52 20 38.5 32 61.5 1 33.3 2 66.7
Murder 0 0 -- 0 -- 0 -- 0 --
National Defense 7 1 14.3 6 85.7 0 -- 0 --
Obscenity/Other Sex Offenses 12 9 75.0 3 25.0 1 100.0 0 0.0
Prison Offenses 283 267 94.3 16 5.7 5 83.3 1 16.7
Robbery 0 0 -- 0 -- 0 -- 0 --
Sexual Abuse 8 7 87.5 1 12.5 0 -- 0 --
Stalking/Harassing 23 16 69.6 7 30.4 0 -- 0 --
Tax 28 7 25.0 21 75.0 1 33.3 2 66.7
Other 531 125 23.5 406 76.5 2 22.2 7 77.8

Of the 76,538 National cases, a U.S. Citizen was the offender in 42,136 cases.  Of these, 37,407 cases were excluded because the offender was ineligible for a non-prison sentence.      

Of the 3,564 cases from the Second Circuit, a U.S. Citizen was the offender in 2,697 cases.  Of these, 2,501 cases were excluded because the offender was ineligible for a non-prison sentence.    

SOURCE:  U.S. Sentencing Commission, 2019 Datafile, USSCFY19.

Non-Prison
Prison Sentence

Table 6

INCARCERATION RATE OF U.S. CITIZEN OFFENDERS ELIGIBLE FOR NON-PRISON SENTENCES
BY TYPE OF CRIME

Fiscal Year 2019

Sentence
Non-Prison

National Second Circuit

Prison Sentence Sentence

10

Case 1:19-cr-00833-SHS   Document 644-7   Filed 12/16/22   Page 13 of 19



TYPE OF CRIME
TOTAL 42 18 76,538 49 27 3,564
Administration of Justice 12 8 698 12 8 35
Antitrust 6 4 20 -- -- 0
Arson 76 60 68 72 60 7
Assault 64 36 787 78 72 61
Bribery/Corruption 22 12 341 14 6 50
Burglary/Trespass 16 14 64 -- -- 1
Child Pornography 103 84 1,368 97 72 95
Commercialized Vice 24 20 90 30 19 12
Drug Possession 2 0 563 1 0 17
Drug Trafficking 76 60 19,830 53 41 1,391
Environmental 3 0 179 1 0 8
Extortion/Racketeering 32 27 185 32 27 39
Firearms 50 39 8,481 50 42 293
Food and Drug 9 0 48 -- -- 2
Forgery/Counter/Copyright 15 12 276 15 12 9
Fraud/Theft/Embezzlement 21 12 6,390 19 12 537
Immigration 9 6 29,354 8 3 371
Individual Rights 29 3 68 62 3 5
Kidnapping 171 120 96 104 102 14
Manslaughter 70 60 74 -- -- 0
Money Laundering 61 33 1,177 53 22 110
Murder 255 240 373 208 180 80
National Defense 42 24 195 177 192 8
Obscenity/Other Sex Offenses 20 18 393 14 12 15
Prison Offenses 11 8 628 11 6 16
Robbery 109 92 1,825 76 60 183
Sexual Abuse 205 180 1,165 179 180 81
Stalking/Harassing 29 24 223 31 27 11
Tax 16 12 547 11 6 73
Other 3 0 1,032 11 0 40

Of the 76,538 National cases, no cases were excluded.    

Of the 3,564 cases from the Second Circuit, no cases were excluded.   

Sentences of 470 months or greater (including life) and probation were included in the sentence average computations as 470 months and zero months,    

 respectively.  The information in this table includes conditions of confinement as described in USSG §5C1.1.    

SOURCE:  U.S. Sentencing Commission, 2019 Datafile, USSCFY19.

Table 7

SENTENCE LENGTH BY TYPE OF CRIME
Fiscal Year 2019

Median
Months Months N

Second Circuit

N

National
Mean

Months
Mean

Months
Median
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N % N %

TOTAL CASES 76,034 100.0 3,549 100.0

SENTENCES UNDER THE GUIDELINES MANUAL 56,995 75.0 1,915 54.0

Within Guideline Range 39,078 51.4 1,119 31.5

Upward Departure2 364 0.5 10 0.3

Downward Departure

§5K1.1 Substantial Assistance 7,272 9.6 627 17.7

§5K3.1 Early Disposition Program 7,119 9.4 9 0.3

Other Government Motion3 1,410 1.9 41 1.2

Non-Government Departure4
1,752 2.3 109 3.1

VARIANCES 19,039 25.0 1,634 46.0

Upward Variance5 1,431 1.9 39 1.1

Downward Variance

Government Motion6 4,083 5.4 241 6.8

Non-Government Variance7 13,525 17.8 1,354 38.2

1  This table reflects the 76,538 cases reported to the Commission in fiscal year 2019, 3,564 of which were from the Second Circuit.       
Of these, 504 cases nationally and 15 cases from the Second Circuit were excluded because information was missing from the         
submitted documents that prevented the comparison of the sentence and the guideline range.    

2  Cases in which the sentence imposed was above the applicable guideline range and for which the court cited a reason on Part V of the 
Statement of Reasons form, other than §5K1.1 or §5K3.1.   

3  Cases in which the sentence imposed was below the applicable guideline range and for which the court cited a reason on Part V of the    
Statement of Reasons form, other than §5K1.1 or §5K3.1, and where the prosecution initiated, proposed, or stipulated to the sentence.

4  Cases in which the sentence imposed was below the applicable guideline range and for which the court cited a reason on Part V of the   
Statement of Reasons form, other than §5K1.1 or §5K3.1, and where the prosecution did not initiate, propose, or stipulate to the sentence.   

5  Cases in which the sentence imposed was above the applicable guideline range and for which the court cited a reason on Part VI of the   
Statement of Reasons form.   

6  Cases in which the sentence imposed was below the applicable guideline range and for which the court cited a reason on Part VI of the   
Statement of Reasons form, and where the prosecution initiated, proposed, or stipulated to the sentence.

7  Cases in which the sentence imposed was below the applicable guideline range and for which the court cited a reason on Part VI of the 
Statement of Reasons form, or where no reason was given, and where the prosecution did not initiate, propose, or stipulate to the sentence.   

SOURCE:  U.S. Sentencing Commission, 2019 Datafile, USSCFY19.

Fiscal Year 2019

National Second Circuit

Table 8

SENTENCE IMPOSED RELATIVE TO THE GUIDELINE RANGE1
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CIRCUIT

District TOTAL N  % N  %  N  %  N  % N  % N  %

TOTAL 76,034 39,078 51.4 364 0.5 7,272 9.6 7,119 9.4 3,162 4.2 19,039 25.0

D.C. CIRCUIT 330 139 42.1 3 0.9 32 9.7 2 0.6 35 10.6 119 36.1

District of Columbia 330 139 42.1 3 0.9 32 9.7 2 0.6 35 10.6 119 36.1

FIRST CIRCUIT 2,134 1,042 48.8 15 0.7 172 8.1 1 0.0 85 4.0 819 38.4

Maine 162 58 35.8 2 1.2 25 15.4 0 0.0 6 3.7 71 43.8

Massachusetts 476 177 37.2 7 1.5 46 9.7 1 0.2 26 5.5 219 46.0

New Hampshire 196 72 36.7 0 0.0 29 14.8 0 0.0 7 3.6 88 44.9

Puerto Rico 1,165 708 60.8 6 0.5 59 5.1 0 0.0 46 3.9 346 29.7

Rhode Island 135 27 20.0 0 0.0 13 9.6 0 0.0 0 0.0 95 70.4

SECOND CIRCUIT 3,549 1,119 31.5 10 0.3 627 17.7 9 0.3 150 4.2 1,634 46.0

Connecticut 349 120 34.4 3 0.9 51 14.6 0 0.0 46 13.2 129 37.0

New York

   Eastern 622 166 26.7 2 0.3 114 18.3 0 0.0 60 9.6 280 45.0

   Northern 381 216 56.7 2 0.5 56 14.7 1 0.3 8 2.1 98 25.7

   Southern 1,514 377 24.9 0 0.0 241 15.9 8 0.5 28 1.8 860 56.8

   Western 518 204 39.4 2 0.4 142 27.4 0 0.0 7 1.4 163 31.5

Vermont 165 36 21.8 1 0.6 23 13.9 0 0.0 1 0.6 104 63.0

THIRD CIRCUIT 2,336 1,019 43.6 11 0.5 432 18.5 19 0.8 61 2.6 794 34.0

Delaware 122 53 43.4 4 3.3 11 9.0 12 9.8 3 2.5 39 32.0

New Jersey 615 261 42.4 0 0.0 107 17.4 0 0.0 8 1.3 239 38.9

Pennsylvania

   Eastern 627 248 39.6 2 0.3 163 26.0 2 0.3 31 4.9 181 28.9

   Middle 505 257 50.9 1 0.2 97 19.2 5 1.0 15 3.0 130 25.7

   Western 382 150 39.3 3 0.8 49 12.8 0 0.0 3 0.8 177 46.3

Virgin Islands 85 50 58.8 1 1.2 5 5.9 0 0.0 1 1.2 28 32.9

FOURTH CIRCUIT 5,691 3,209 56.4 47 0.8 700 12.3 3 0.1 176 3.1 1,556 27.3

Maryland 759 263 34.7 8 1.1 137 18.1 0 0.0 52 6.9 299 39.4

North Carolina

   Eastern 822 501 60.9 14 1.7 161 19.6 1 0.1 10 1.2 135 16.4

   Middle 490 267 54.5 5 1.0 59 12.0 0 0.0 6 1.2 153 31.2

   Western 538 317 58.9 2 0.4 102 19.0 0 0.0 6 1.1 111 20.6

South Carolina 1,049 587 56.0 8 0.8 128 12.2 0 0.0 38 3.6 288 27.5

Virginia

   Eastern 1,200 782 65.2 7 0.6 54 4.5 0 0.0 41 3.4 316 26.3

   Western 241 124 51.5 1 0.4 27 11.2 2 0.8 14 5.8 73 30.3

West Virginia

   Northern 280 182 65.0 0 0.0 26 9.3 0 0.0 4 1.4 68 24.3

   Southern 312 186 59.6 2 0.6 6 1.9 0 0.0 5 1.6 113 36.2

Table 9

Fiscal Year 2019

WITHIN

RANGE UPWARD §5K3.1 VARIANCE

SENTENCE IMPOSED RELATIVE TO THE GUIDELINE RANGE 

IN EACH CIRCUIT AND DISTRICT1

DOWNWARD
GUIDELINE

§5K1.1
DEPARTURE
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CIRCUIT

District TOTAL N  % N  %  N  %  N  % N  % N  %

WITHIN

RANGE UPWARD §5K3.1 VARIANCEDOWNWARD
GUIDELINE

§5K1.1
DEPARTURE

FIFTH CIRCUIT 21,294 14,911 70.0 125 0.6 1,124 5.3 716 3.4 1,208 5.7 3,210 15.1

Louisiana

   Eastern 288 169 58.7 2 0.7 44 15.3 0 0.0 6 2.1 67 23.3

   Middle 182 95 52.2 2 1.1 40 22.0 1 0.5 1 0.5 43 23.6

   Western 372 266 71.5 4 1.1 36 9.7 0 0.0 3 0.8 63 16.9

Mississippi

   Northern 185 69 37.3 1 0.5 50 27.0 0 0.0 4 2.2 61 33.0

   Southern 453 330 72.8 2 0.4 46 10.2 8 1.8 3 0.7 64 14.1

Texas

   Eastern 724 517 71.4 3 0.4 24 3.3 1 0.1 10 1.4 169 23.3

   Northern 1,556 971 62.4 16 1.0 184 11.8 0 0.0 31 2.0 354 22.8

   Southern 7,809 4,587 58.7 88 1.1 422 5.4 489 6.3 897 11.5 1,326 17.0

   Western 9,725 7,907 81.3 7 0.1 278 2.9 217 2.2 253 2.6 1,063 10.9

SIXTH CIRCUIT 5,297 2,444 46.1 13 0.2 1,055 19.9 10 0.2 198 3.7 1,577 29.8

Kentucky

   Eastern 557 318 57.1 0 0.0 91 16.3 0 0.0 9 1.6 139 25.0

   Western 348 161 46.3 3 0.9 87 25.0 2 0.6 12 3.4 83 23.9

Michigan

   Eastern 879 376 42.8 1 0.1 116 13.2 1 0.1 26 3.0 359 40.8

   Western 392 201 51.3 2 0.5 68 17.3 0 0.0 4 1.0 117 29.8

Ohio

   Northern 900 447 49.7 4 0.4 190 21.1 0 0.0 24 2.7 235 26.1

   Southern 561 164 29.2 1 0.2 133 23.7 5 0.9 89 15.9 169 30.1

Tennessee

   Eastern 743 388 52.2 2 0.3 210 28.3 0 0.0 14 1.9 129 17.4

   Middle 315 89 28.3 0 0.0 71 22.5 0 0.0 15 4.8 140 44.4

   Western 602 300 49.8 0 0.0 89 14.8 2 0.3 5 0.8 206 34.2

SEVENTH CIRCUIT 2,448 899 36.7 5 0.2 243 9.9 2 0.1 127 5.2 1,172 47.9

Illinois

   Central 225 81 36.0 0 0.0 32 14.2 0 0.0 7 3.1 105 46.7

   Northern 655 192 29.3 2 0.3 46 7.0 2 0.3 50 7.6 363 55.4

   Southern 285 146 51.2 2 0.7 35 12.3 0 0.0 2 0.7 100 35.1

Indiana

   Northern 356 148 41.6 0 0.0 44 12.4 0 0.0 19 5.3 145 40.7

   Southern 472 219 46.4 0 0.0 51 10.8 0 0.0 5 1.1 197 41.7

Wisconsin

   Eastern 267 41 15.4 0 0.0 29 10.9 0 0.0 2 0.7 195 73.0

   Western 188 72 38.3 1 0.5 6 3.2 0 0.0 42 22.3 67 35.6

EIGHTH CIRCUIT 5,423 2,437 44.9 35 0.6 674 12.4 73 1.3 116 2.1 2,088 38.5

Arkansas

   Eastern 552 334 60.5 3 0.5 42 7.6 0 0.0 12 2.2 161 29.2

   Western 258 128 49.6 0 0.0 39 15.1 2 0.8 3 1.2 86 33.3

Iowa

   Northern 415 217 52.3 11 2.7 89 21.4 0 0.0 6 1.4 92 22.2

   Southern 493 196 39.8 1 0.2 73 14.8 0 0.0 5 1.0 218 44.2

Minnesota 380 116 30.5 2 0.5 71 18.7 2 0.5 17 4.5 172 45.3

Missouri

   Eastern 1,190 465 39.1 4 0.3 87 7.3 0 0.0 9 0.8 625 52.5

   Western 772 297 38.5 2 0.3 115 14.9 0 0.0 29 3.8 329 42.6

Nebraska 527 266 50.5 1 0.2 18 3.4 57 10.8 5 0.9 180 34.2

North Dakota 328 100 30.5 0 0.0 130 39.6 10 3.0 4 1.2 84 25.6

South Dakota 508 318 62.6 11 2.2 10 2.0 2 0.4 26 5.1 141 27.8
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CIRCUIT

District TOTAL N  % N  %  N  %  N  % N  % N  %

WITHIN

RANGE UPWARD §5K3.1 VARIANCEDOWNWARD
GUIDELINE

§5K1.1
DEPARTURE

NINTH CIRCUIT 14,689 4,552 31.0 53 0.4 1,098 7.5 5,358 36.5 581 4.0 3,047 20.7

Alaska 193 56 29.0 2 1.0 25 13.0 0 0.0 4 2.1 106 54.9

Arizona 5,529 1,951 35.3 33 0.6 130 2.4 2,735 49.5 88 1.6 592 10.7

California

   Central 1,138 386 33.9 1 0.1 147 12.9 94 8.3 87 7.6 423 37.2

   Eastern 510 228 44.7 1 0.2 80 15.7 21 4.1 17 3.3 163 32.0

   Northern 483 146 30.2 0 0.0 60 12.4 9 1.9 15 3.1 253 52.4

   Southern 4,087 746 18.3 8 0.2 235 5.7 2,426 59.4 295 7.2 377 9.2

Guam 49 30 61.2 0 0.0 12 24.5 0 0.0 2 4.1 5 10.2

Hawaii 154 59 38.3 0 0.0 36 23.4 0 0.0 1 0.6 58 37.7

Idaho 372 151 40.6 1 0.3 82 22.0 24 6.5 19 5.1 95 25.5

Montana 384 139 36.2 2 0.5 99 25.8 1 0.3 4 1.0 139 36.2

Nevada 482 190 39.4 2 0.4 39 8.1 2 0.4 14 2.9 235 48.8

Northern Mariana Islands 11 8 72.7 0 0.0 1 9.1 0 0.0 0 0.0 2 18.2

Oregon 473 118 24.9 2 0.4 70 14.8 0 0.0 25 5.3 258 54.5

Washington

   Eastern 358 153 42.7 0 0.0 64 17.9 14 3.9 4 1.1 123 34.4

   Western 466 191 41.0 1 0.2 18 3.9 32 6.9 6 1.3 218 46.8

TENTH CIRCUIT 6,478 3,731 57.6 35 0.5 368 5.7 895 13.8 355 5.5 1,094 16.9

Colorado 523 186 35.6 1 0.2 99 18.9 76 14.5 13 2.5 148 28.3

Kansas 451 192 42.6 5 1.1 84 18.6 2 0.4 5 1.1 163 36.1

New Mexico 3,948 2,736 69.3 7 0.2 56 1.4 690 17.5 183 4.6 276 7.0

Oklahoma

   Eastern 100 60 60.0 1 1.0 18 18.0 0 0.0 0 0.0 21 21.0

   Northern 215 88 40.9 10 4.7 30 14.0 0 0.0 34 15.8 53 24.7

   Western 407 227 55.8 0 0.0 24 5.9 4 1.0 3 0.7 149 36.6

Utah 656 187 28.5 9 1.4 39 5.9 110 16.8 101 15.4 210 32.0

Wyoming 178 55 30.9 2 1.1 18 10.1 13 7.3 16 9.0 74 41.6

ELEVENTH CIRCUIT 6,365 3,576 56.2 12 0.2 747 11.7 31 0.5 70 1.1 1,929 30.3

Alabama

   Middle 260 145 55.8 0 0.0 43 16.5 2 0.8 5 1.9 65 25.0

   Northern 542 317 58.5 2 0.4 100 18.5 1 0.2 5 0.9 117 21.6

   Southern 376 267 71.0 0 0.0 42 11.2 2 0.5 3 0.8 62 16.5

Florida

   Middle 1,594 772 48.4 4 0.3 265 16.6 20 1.3 15 0.9 518 32.5

   Northern 302 144 47.7 2 0.7 54 17.9 6 2.0 3 1.0 93 30.8

   Southern 1,903 1,128 59.3 1 0.1 106 5.6 0 0.0 14 0.7 654 34.4

Georgia

   Middle 407 280 68.8 1 0.2 39 9.6 0 0.0 7 1.7 80 19.7

   Northern 507 176 34.7 2 0.4 30 5.9 0 0.0 17 3.4 282 55.6

   Southern 474 347 73.2 0 0.0 68 14.3 0 0.0 1 0.2 58 12.2

Of the 76,538 National cases, 504 were excluded because information was missing from the submitted documents that prevented the comparison of the    
 sentence and the guideline range. 

SOURCE:  U.S. Sentencing Commission, 2019 Datafile, USSCFY19.

15

Case 1:19-cr-00833-SHS   Document 644-7   Filed 12/16/22   Page 18 of 19



TYPE OF CRIME TOTAL        N         %        N         %        N         %        N         %        N         %        N         %

TOTAL 76,034 39,078 51.4 364 0.5 7,272 9.6 7,119 9.4 3,162 4.2 19,039 25.0

Child Pornography 1,368 413 30.2 10 0.7 30 2.2 0 0.0 95 6.9 820 59.9

Drug Trafficking 19,813 6,734 34.0 64 0.3 4,460 22.5 1,224 6.2 846 4.3 6,485 32.7

Firearms 8,474 4,618 54.5 56 0.7 563 6.6 8 0.1 305 3.6 2,924 34.5

Fraud/Theft/Embezzlement 6,273 2,991 47.7 19 0.3 830 13.2 17 0.3 205 3.3 2,211 35.2

Immigration 29,239 19,193 65.6 103 0.4 205 0.7 5,852 20.0 1,141 3.9 2,745 9.4

Money Laundering 1,174 289 24.6 4 0.3 333 28.4 7 0.6 67 5.7 474 40.4

Robbery 1,825 711 39.0 29 1.6 262 14.4 0 0.0 100 5.5 723 39.6

Sexual Abuse 1,165 458 39.3 14 1.2 58 5.0 0 0.0 77 6.6 558 47.9

Other Miscellaneous Offenses 6,703 3,671 54.8 65 1.0 531 7.9 11 0.2 326 4.9 2,099 31.3

TYPE OF CRIME TOTAL        N         %        N         %        N         %        N         %        N         %        N         %

TOTAL 3,549 1,119 31.5 10 0.3 627 17.7 9 0.3 150 4.2 1,634 46.0

Child Pornography 95 25 26.3 0 0.0 1 1.1 0 0.0 3 3.2 66 69.5

Drug Trafficking 1,391 321 23.1 4 0.3 328 23.6 0 0.0 71 5.1 667 48.0

Firearms 293 141 48.1 1 0.3 23 7.8 0 0.0 15 5.1 113 38.6

Fraud/Theft/Embezzlement 535 140 26.2 0 0.0 91 17.0 0 0.0 14 2.6 290 54.2

Immigration 370 274 74.1 1 0.3 9 2.4 9 2.4 7 1.9 70 18.9

Money Laundering 110 15 13.6 0 0.0 48 43.6 0 0.0 5 4.5 42 38.2

Robbery 183 33 18.0 2 1.1 32 17.5 0 0.0 10 5.5 106 57.9

Sexual Abuse 81 23 28.4 0 0.0 6 7.4 0 0.0 7 8.6 45 55.6

Other Miscellaneous Offenses 491 147 29.9 2 0.4 89 18.1 0 0.0 18 3.7 235 47.9

Of the 76,538 National cases, 504 were excluded because information was missing from the submitted documents that prevented the comparison of the sentence     
 and the guideline range.   

Of the 3,564 cases from the Second Circuit, 15 cases were excluded because information was missing from the from the submitted documents that    
 prevented the comparison of the sentence and the guideline range.   

SOURCE:  U.S. Sentencing Commission, 2019 Datafile, USSCFY19.

UPWARD §5K3.1§5K1.1
DEPARTURE

WITHIN

GUIDELINE 
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Table 10

Fiscal Year 2019

National

WITHIN

BY TYPE OF CRIME
SENTENCE IMPOSED RELATIVE TO THE GUIDELINE RANGE

RANGE DOWNWARD VARIANCE§5K3.1
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The National figure includes the 64,565 cases reported to the Commission.  The Drugs category includes trafficking and simple possession.   

The Second Circuit figure includes the 2,449 cases reported to the Commission.  

SOURCE:  U.S. Sentencing Commission, 2020 Datafile, USSCFY20.
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Of the 64,565 National cases, in 16,501 the offender was sentenced under USSG Chapter Two, Part D (Drugs).  

Of the 2,449 cases from the Second Circuit, in 1,040 the offender was sentenced under USSG Chapter Two, Part D (Drugs).   

SOURCE:  U.S. Sentencing Commission, 2020 Datafile, USSCFY20.
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TYPE OF CRIME         N         N
TOTAL 64,565 100.0 2,449 100.0
Administration of Justice 542 0.8 20 0.8
Antitrust 11 0.0 3 0.1
Arson 48 0.1 1 0.0
Assault 618 1.0 44 1.8
Bribery/Corruption 240 0.4 22 0.9
Burglary/Trespass 39 0.1 3 0.1
Child Pornography 1,023 1.6 78 3.2
Commercialized Vice 53 0.1 6 0.2
Drug Possession 439 0.7 22 0.9
Drug Trafficking 16,390 25.4 1,019 41.6
Environmental 137 0.2 2 0.1
Extortion/Racketeering 120 0.2 26 1.1
Firearms 7,539 11.7 245 10.0
Food and Drug 33 0.1 1 0.0
Forgery/Counter/Copyright 198 0.3 13 0.5
Fraud/Theft/Embezzlement 4,823 7.5 365 14.9
Immigration 26,561 41.1 238 9.7
Individual Rights 70 0.1 2 0.1
Kidnapping 66 0.1 3 0.1
Manslaughter 38 0.1 0 0.0
Money Laundering 880 1.4 70 2.9
Murder 294 0.5 60 2.4
National Defense 165 0.3 9 0.4
Obscenity/Other Sex Offenses 318 0.5 9 0.4
Prison Offenses 457 0.7 10 0.4
Robbery 1,316 2.0 69 2.8
Sexual Abuse 881 1.4 48 2.0
Stalking/Harassing 225 0.3 10 0.4
Tax 366 0.6 33 1.3
Other 675 1.0 18 0.7

SOURCE:  U.S. Sentencing Commission, 2020 Datafile, USSCFY20.

Table 1

DISTRIBUTION OF FEDERAL OFFENDERS
BY TYPE OF CRIME

Fiscal Year 2020

       %        %
National Second Circuit
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CIRCUIT
District TOTAL
TOTAL 64,565 63,157 97.8 1,408 2.2

D.C. CIRCUIT 272 261 96.0 11 4.0
District of Columbia 272 261 96.0 11 4.0

FIRST CIRCUIT 1,727 1,667 96.5 60 3.5
Maine 118 115 97.5 3 2.5
Massachusetts 387 361 93.3 26 6.7
New Hampshire 200 194 97.0 6 3.0
Puerto Rico 922 899 97.5 23 2.5
Rhode Island 100 98 98.0 2 2.0

SECOND CIRCUIT 2,449 2,346 95.8 103 4.2
Connecticut 353 337 95.5 16 4.5
New York
   Eastern 360 345 95.8 15 4.2
   Northern 305 291 95.4 14 4.6
   Southern 926 883 95.4 43 4.6
   Western 350 337 96.3 13 3.7
Vermont 155 153 98.7 2 1.3

THIRD CIRCUIT 1,931 1,855 96.1 76 3.9
Delaware 89 84 94.4 5 5.6
New Jersey 595 577 97.0 18 3.0
Pennsylvania
   Eastern 493 471 95.5 22 4.5
   Middle 360 345 95.8 15 4.2
   Western 357 346 96.9 11 3.1
Virgin Islands 37 32 86.5 5 13.5

FOURTH CIRCUIT 4,266 4,116 96.5 150 3.5
Maryland 469 453 96.6 16 3.4
North Carolina
   Eastern 708 682 96.3 26 3.7
   Middle 404 393 97.3 11 2.7
   Western 513 492 95.9 21 4.1
South Carolina 575 564 98.1 11 1.9
Virginia
   Eastern 813 783 96.3 30 3.7
   Western 287 268 93.4 19 6.6
West Virginia
   Northern 235 228 97.0 7 3.0
   Southern 262 253 96.6 9 3.4

Table 2

GUILTY PLEAS AND TRIALS IN EACH CIRCUIT AND DISTRICT
Fiscal Year 2020

             N              %              N              %
PLEA TRIAL
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CIRCUIT
District TOTAL              N              %              N              %

PLEA TRIAL

FIFTH CIRCUIT 20,229 20,034 99.0 195 1.0
Louisiana
   Eastern 184 182 98.9 2 1.1
   Middle 123 120 97.6 3 2.4
   Western 292 280 95.9 12 4.1
Mississippi
   Northern 136 134 98.5 2 1.5
   Southern 386 372 96.4 14 3.6
Texas
   Eastern 698 673 96.4 25 3.6
   Northern 1,380 1,348 97.7 32 2.3
   Southern 8,538 8,495 99.5 43 0.5
   Western 8,492 8,430 99.3 62 0.7

SIXTH CIRCUIT 4,152 4,000 96.3 152 3.7
Kentucky
   Eastern 431 411 95.4 20 4.6
   Western 347 339 97.7 8 2.3
Michigan
   Eastern 533 510 95.7 23 4.3
   Western 320 303 94.7 17 5.3
Ohio
   Northern 787 769 97.7 18 2.3
   Southern 552 539 97.6 13 2.4
Tennessee
   Eastern 605 592 97.9 13 2.1
   Middle 235 223 94.9 12 5.1
   Western 342 314 91.8 28 8.2

SEVENTH CIRCUIT 2,270 2,185 96.3 85 3.7
Illinois
   Central 227 209 92.1 18 7.9
   Northern 540 519 96.1 21 3.9
   Southern 234 232 99.1 2 0.9
Indiana
   Northern 316 301 95.3 15 4.7
   Southern 537 517 96.3 20 3.7
Wisconsin
   Eastern 265 258 97.4 7 2.6
   Western 151 149 98.7 2 1.3

EIGHTH CIRCUIT 4,694 4,578 97.5 116 2.5
Arkansas
   Eastern 474 467 98.5 7 1.5
   Western 247 244 98.8 3 1.2
Iowa
   Northern 365 354 97.0 11 3.0
   Southern 421 406 96.4 15 3.6
Minnesota 334 317 94.9 17 5.1
Missouri
   Eastern 925 917 99.1 8 0.9
   Western 697 673 96.6 24 3.4
Nebraska 482 473 98.1 9 1.9
North Dakota 252 250 99.2 2 0.8
South Dakota 497 477 96.0 20 4.0

5
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CIRCUIT
District TOTAL              N              %              N              %

PLEA TRIAL

NINTH CIRCUIT 12,039 11,830 98.3 209 1.7
Alaska 108 101 93.5 7 6.5
Arizona 4,566 4,539 99.4 27 0.6
California
   Central 918 877 95.5 41 4.5
   Eastern 408 385 94.4 23 5.6
   Northern 557 537 96.4 20 3.6
   Southern 3,499 3,469 99.1 30 0.9
Guam 42 40 95.2 2 4.8
Hawaii 124 120 96.8 4 3.2
Idaho 321 316 98.4 5 1.6
Montana 324 304 93.8 20 6.2
Nevada 293 282 96.2 11 3.8
Northern Mariana Islands 10 8 80.0 2 20.0
Oregon 362 357 98.6 5 1.4
Washington
   Eastern 238 233 97.9 5 2.1
   Western 269 262 97.4 7 2.6

TENTH CIRCUIT 5,566 5,485 98.5 81 1.5
Colorado 400 381 95.3 19 4.8
Kansas 311 301 96.8 10 3.2
New Mexico 3,192 3,179 99.6 13 0.4
Oklahoma
   Eastern 105 97 92.4 8 7.6
   Northern 240 230 95.8 10 4.2
   Western 473 458 96.8 15 3.2
Utah 685 683 99.7 2 0.3
Wyoming 160 156 97.5 4 2.5

ELEVENTH CIRCUIT 4,970 4,800 96.6 170 3.4
Alabama
   Middle 140 135 96.4 5 3.6
   Northern 453 437 96.5 16 3.5
   Southern 301 290 96.3 11 3.7
Florida
   Middle 1,222 1,173 96.0 49 4.0
   Northern 275 261 94.9 14 5.1
   Southern 1,326 1,283 96.8 43 3.2
Georgia
   Middle 355 348 98.0 7 2.0
   Northern 490 476 97.1 14 2.9
   Southern 408 397 97.3 11 2.7

Of the 64,565 National cases, no cases were excluded.   

SOURCE:  U.S. Sentencing Commission, 2020 Datafile, USSCFY20.
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TYPE OF CRIME TOTAL    N     %    N     %    N     %    N     %

TOTAL 64,565 63,157 97.8 1,408 2.2 2,346 95.8 103 4.2

Administration of Justice 542 519 95.8 23 4.2 19 95.0 1 5.0

Antitrust 11 9 81.8 2 18.2 2 66.7 1 33.3

Arson 48 41 85.4 7 14.6 0 0.0 1 100.0

Assault 618 584 94.5 34 5.5 40 90.9 4 9.1

Bribery/Corruption 240 217 90.4 23 9.6 20 90.9 2 9.1

Burglary/Trespass 39 37 94.9 2 5.1 3 100.0 0 0.0

Child Pornography 1,023 988 96.6 35 3.4 75 96.2 3 3.8

Commercialized Vice 53 51 96.2 2 3.8 6 100.0 0 0.0

Drug Possession 439 434 98.9 5 1.1 21 95.5 1 4.5

Drug Trafficking 16,390 16,002 97.6 388 2.4 994 97.5 25 2.5

Environmental 137 134 97.8 3 2.2 2 100.0 0 0.0

Extortion/Racketeering 120 113 94.2 7 5.8 23 88.5 3 11.5

Firearms 7,539 7,317 97.1 222 2.9 240 98.0 5 2.0

Food and Drug 33 31 93.9 2 6.1 1 100.0 0 0.0

Forgery/Counter/Copyright 198 196 99.0 2 1.0 13 100.0 0 0.0

Fraud/Theft/Embezzlement 4,823 4,656 96.5 167 3.5 344 94.2 21 5.8

Immigration 26,561 26,462 99.6 99 0.4 234 98.3 4 1.7

Individual Rights 70 57 81.4 13 18.6 1 50.0 1 50.0

Kidnapping 66 46 69.7 20 30.3 0 0.0 3 100.0

Manslaughter 38 34 89.5 4 10.5 0 -- 0 --

Money Laundering 880 835 94.9 45 5.1 66 94.3 4 5.7

Murder 294 223 75.9 71 24.1 47 78.3 13 21.7

National Defense 165 161 97.6 4 2.4 8 88.9 1 11.1

Obscenity/Other Sex Offenses 318 314 98.7 4 1.3 8 88.9 1 11.1

Prison Offenses 457 450 98.5 7 1.5 10 100.0 0 0.0

Robbery 1,316 1,246 94.7 70 5.3 66 95.7 3 4.3

Sexual Abuse 881 793 90.0 88 10.0 43 89.6 5 10.4

Stalking/Harassing 225 206 91.6 19 8.4 9 90.0 1 10.0

Tax 366 334 91.3 32 8.7 33 100.0 0 0.0

Other 675 667 98.8 8 1.2 18 100.0 0 0.0

Of the 64,565 National cases, no cases were excluded.   

Of the 2,449 cases from the Second Circuit, no cases were excluded.  

SOURCE:  U.S. Sentencing Commission, 2020 Datafile, USSCFY20.

TRIAL

National
PLEA

Table 3

GUILTY PLEAS AND TRIALS BY TYPE OF CRIME
Fiscal Year 2020

PLEA TRIAL

Second Circuit
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TYPE OF CRIME TOTAL              N             %              N             %              N             %              N             %              N             %
TOTAL 64,565 57,550 89.1 1,751 2.7 1,098 1.7 3,845 6.0 321 0.5
Administration of Justice 542 346 63.8 38 7.0 33 6.1 119 22.0 6 1.1
Antitrust 11 6 54.5 1 9.1 0 0.0 4 36.4 0 0.0
Arson 48 45 93.8 1 2.1 0 0.0 2 4.2 0 0.0
Assault 618 508 82.2 35 5.7 7 1.1 61 9.9 7 1.1
Bribery/Corruption 240 149 62.1 5 2.1 34 14.2 50 20.8 2 0.8
Burglary/Trespass 39 26 66.7 5 12.8 0 0.0 8 20.5 0 0.0
Child Pornography 1,023 1,003 98.0 12 1.2 3 0.3 5 0.5 0 0.0
Commercialized Vice 53 36 67.9 6 11.3 1 1.9 10 18.9 0 0.0
Drug Possession 439 251 57.2 4 0.9 5 1.1 120 27.3 59 13.4
Drug Trafficking 16,390 15,299 93.3 521 3.2 150 0.9 416 2.5 4 0.0
Environmental 137 37 27.0 4 2.9 17 12.4 66 48.2 13 9.5
Extortion/Racketeering 120 74 61.7 6 5.0 5 4.2 34 28.3 1 0.8
Firearms 7,539 6,800 90.2 284 3.8 139 1.8 314 4.2 2 0.0
Food and Drug 33 13 39.4 0 0.0 4 12.1 16 48.5 0 0.0
Forgery/Counter/Copyright 198 150 75.8 17 8.6 6 3.0 25 12.6 0 0.0
Fraud/Theft/Embezzlement 4,823 3,234 67.1 238 4.9 331 6.9 964 20.0 56 1.2
Immigration 26,561 24,865 93.6 324 1.2 215 0.8 1,153 4.3 4 0.0
Individual Rights 70 54 77.1 1 1.4 1 1.4 13 18.6 1 1.4
Kidnapping 66 58 87.9 8 12.1 0 0.0 0 0.0 0 0.0
Manslaughter 38 32 84.2 2 5.3 0 0.0 4 10.5 0 0.0
Money Laundering 880 731 83.1 32 3.6 41 4.7 76 8.6 0 0.0
Murder 294 283 96.3 10 3.4 0 0.0 1 0.3 0 0.0
National Defense 165 139 84.2 7 4.2 3 1.8 11 6.7 5 3.0
Obscenity/Other Sex Offenses 318 264 83.0 35 11.0 4 1.3 15 4.7 0 0.0
Prison Offenses 457 420 91.9 22 4.8 4 0.9 11 2.4 0 0.0
Robbery 1,316 1,242 94.4 52 4.0 10 0.8 12 0.9 0 0.0
Sexual Abuse 881 857 97.3 20 2.3 1 0.1 3 0.3 0 0.0
Stalking/Harassing 225 177 78.7 27 12.0 7 3.1 14 6.2 0 0.0
Tax 366 231 63.1 22 6.0 40 10.9 72 19.7 1 0.3
Other 675 220 32.6 12 1.8 37 5.5 246 36.4 160 23.7

Of the 64,565 National cases, no cases were excluded.  

Alternatives include all cases in which offenders received conditions of confinement as described in USSG §5C1.1.

SOURCE:  U.S. Sentencing Commission, 2020 Datafile, USSCFY20.

Fine Only

SENTENCE TYPE BY TYPE OF CRIME

Table 4

Fiscal Year 2020

National

Probation and
Alternatives

Prison and
Alternatives Probation OnlyPrison Only
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TYPE OF CRIME TOTAL              N             %              N             %              N             %              N             %              N             %
TOTAL 2,449 2,119 86.5 121 4.9 45 1.8 157 6.4 7 0.3
Administration of Justice 20 13 65.0 4 20.0 0 0.0 3 15.0 0 0.0
Antitrust 3 2 66.7 1 33.3 0 0.0 0 0.0 0 0.0
Arson 1 1 100.0 0 0.0 0 0.0 0 0.0 0 0.0
Assault 44 43 97.7 0 0.0 0 0.0 1 2.3 0 0.0
Bribery/Corruption 22 15 68.2 1 4.5 0 0.0 5 22.7 1 4.5
Burglary/Trespass 3 2 66.7 1 33.3 0 0.0 0 0.0 0 0.0
Child Pornography 78 74 94.9 2 2.6 1 1.3 1 1.3 0 0.0
Commercialized Vice 6 4 66.7 1 16.7 1 16.7 0 0.0 0 0.0
Drug Possession 22 8 36.4 1 4.5 1 4.5 12 54.5 0 0.0
Drug Trafficking 1,019 930 91.3 49 4.8 11 1.1 27 2.6 2 0.2
Environmental 2 0 0.0 0 0.0 0 0.0 2 100.0 0 0.0
Extortion/Racketeering 26 21 80.8 2 7.7 3 11.5 0 0.0 0 0.0
Firearms 245 212 86.5 18 7.3 4 1.6 10 4.1 1 0.4
Food and Drug 1 1 100.0 0 0.0 0 0.0 0 0.0 0 0.0
Forgery/Counter/Copyright 13 9 69.2 0 0.0 1 7.7 3 23.1 0 0.0
Fraud/Theft/Embezzlement 365 271 74.2 25 6.8 16 4.4 51 14.0 2 0.5
Immigration 238 227 95.4 3 1.3 1 0.4 7 2.9 0 0.0
Individual Rights 2 2 100.0 0 0.0 0 0.0 0 0.0 0 0.0
Kidnapping 3 3 100.0 0 0.0 0 0.0 0 0.0 0 0.0
Manslaughter 0 0 -- 0 -- 0 -- 0 -- 0 --
Money Laundering 70 56 80.0 2 2.9 3 4.3 9 12.9 0 0.0
Murder 60 57 95.0 3 5.0 0 0.0 0 0.0 0 0.0
National Defense 9 9 100.0 0 0.0 0 0.0 0 0.0 0 0.0
Obscenity/Other Sex Offenses 9 6 66.7 2 22.2 0 0.0 1 11.1 0 0.0
Prison Offenses 10 10 100.0 0 0.0 0 0.0 0 0.0 0 0.0
Robbery 69 62 89.9 4 5.8 1 1.4 2 2.9 0 0.0
Sexual Abuse 48 48 100.0 0 0.0 0 0.0 0 0.0 0 0.0
Stalking/Harassing 10 9 90.0 1 10.0 0 0.0 0 0.0 0 0.0
Tax 33 22 66.7 1 3.0 2 6.1 8 24.2 0 0.0
Other 18 2 11.1 0 0.0 0 0.0 15 83.3 1 5.6

Of the 2,449 cases from the Second Circuit, no cases were excluded.   

Alternatives include all cases in which offenders received conditions of confinement as described in USSG §5C1.1.

SOURCE:  U.S. Sentencing Commission, 2020 Datafile, USSCFY20.

Table 5

Fine Only

Second Circuit

Fiscal Year 2020
SENTENCE TYPE BY TYPE OF CRIME

Prison and Probation and
Prison Only Alternatives Alternatives Probation Only
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TYPE OF CRIME TOTAL              N               %              N               %              N               %              N               %
TOTAL 3,826 1,805 47.2 2,021 52.8 73 48.0 79 52.0
Administration of Justice 131 65 49.6 66 50.4 1 50.0 1 50.0
Antitrust 2 0 0.0 2 100.0 0 -- 0 --
Arson 2 2 100.0 0 0.0 0 -- 0 --
Assault 100 54 54.0 46 46.0 0 -- 0 --
Bribery/Corruption 13 1 7.7 12 92.3 0 0.0 1 100.0
Burglary/Trespass 6 1 16.7 5 83.3 1 100.0 0 0.0
Child Pornography 0 0 -- 0 -- 0 -- 0 --
Commercialized Vice 8 2 25.0 6 75.0 0 0.0 1 100.0
Drug Possession 233 92 39.5 141 60.5 8 38.1 13 61.9
Drug Trafficking 456 279 61.2 177 38.8 16 55.2 13 44.8
Environmental 58 8 13.8 50 86.2 0 0.0 1 100.0
Extortion/Racketeering 12 3 25.0 9 75.0 1 100.0 0 0.0
Firearms 137 60 43.8 77 56.2 4 50.0 4 50.0
Food and Drug 16 3 18.8 13 81.3 0 -- 0 --
Forgery/Counter/Copyright 31 23 74.2 8 25.8 0 0.0 1 100.0
Fraud/Theft/Embezzlement 1,173 392 33.4 781 66.6 22 42.3 30 57.7
Immigration 828 509 61.5 319 38.5 17 85.0 3 15.0
Individual Rights 8 2 25.0 6 75.0 0 -- 0 --
Kidnapping 0 0 -- 0 -- 0 -- 0 --
Manslaughter 0 0 -- 0 -- 0 -- 0 --
Money Laundering 43 23 53.5 20 46.5 0 0.0 1 100.0
Murder 0 0 -- 0 -- 0 -- 0 --
National Defense 6 1 16.7 5 83.3 0 -- 0 --
Obscenity/Other Sex Offenses 12 9 75.0 3 25.0 0 -- 0 --
Prison Offenses 181 173 95.6 8 4.4 2 100.0 0 0.0
Robbery 0 0 -- 0 -- 0 -- 0 --
Sexual Abuse 1 1 100.0 0 0.0 0 -- 0 --
Stalking/Harassing 25 21 84.0 4 16.0 1 100.0 0 0.0
Tax 13 3 23.1 10 76.9 0 -- 0 --
Other 331 78 23.6 253 76.4 0 0.0 10 100.0

Of the 64,565 National cases, a U.S. Citizen was the offender in 34,616 cases.  Of these, 30,790 cases were excluded because the offender was ineligible for a non-prison sentence.  

Of the 2,449 cases from the Second Circuit, a U.S. Citizen was the offender in 1,881 cases.  Of these, 1,729 cases were excluded because the offender was ineligible for a non-prison sentence.    

SOURCE:  U.S. Sentencing Commission, 2020 Datafile, USSCFY20.

Non-Prison
Prison Sentence

Table 6

INCARCERATION RATE OF U.S. CITIZEN OFFENDERS ELIGIBLE FOR NON-PRISON SENTENCES
BY TYPE OF CRIME

Fiscal Year 2020

Sentence
Non-Prison

National Second Circuit

Prison Sentence Sentence
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TYPE OF CRIME
TOTAL 40 14 64,564 45 24 2,449
Administration of Justice 11 8 542 8 6 20
Antitrust 8 6 11 5 6 3
Arson 78 60 48 -- -- 1
Assault 64 36 618 95 73 44
Bribery/Corruption 15 8 240 6 0 22
Burglary/Trespass 19 15 39 14 6 3
Child Pornography 102 84 1,023 83 80 78
Commercialized Vice 20 12 53 9 6 6
Drug Possession 3 0 438 2 0 22
Drug Trafficking 76 60 16,390 49 36 1,019
Environmental 3 0 137 -- -- 2
Extortion/Racketeering 23 12 120 25 15 26
Firearms 48 37 7,539 41 30 245
Food and Drug 17 4 33 -- -- 1
Forgery/Counter/Copyright 17 12 198 4 0 13
Fraud/Theft/Embezzlement 19 8 4,823 19 12 365
Immigration 8 5 26,561 8 4 238
Individual Rights 55 24 70 -- -- 2
Kidnapping 195 168 66 133 135 3
Manslaughter 56 47 38 -- -- 0
Money Laundering 58 34 880 30 15 70
Murder 255 228 294 190 120 60
National Defense 38 24 165 130 30 9
Obscenity/Other Sex Offenses 19 18 318 23 12 9
Prison Offenses 11 8 457 12 11 10
Robbery 105 87 1,316 59 48 69
Sexual Abuse 201 180 881 189 168 48
Stalking/Harassing 29 21 225 23 24 10
Tax 15 12 366 11 6 33
Other 2 0 675 0 0 18

Of the 64,565 National cases, one case was excluded due to missing or indeterminable sentencing information.   

Of the 2,449 cases from the Second Circuit, no cases were excluded.   

Sentences of 470 months or greater (including life) and probation were included in the sentence average computations as 470 months and zero months,    

 respectively.  The information in this table includes conditions of confinement as described in USSG §5C1.1.    

SOURCE:  U.S. Sentencing Commission, 2020 Datafile, USSCFY20.

Table 7

SENTENCE LENGTH BY TYPE OF CRIME
Fiscal Year 2020

Median
Months Months N

Second Circuit

N

National
Mean

Months
Mean

Months
Median
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N % N %

TOTAL CASES 64,233 100.0 2,439 100.0

SENTENCES UNDER THE GUIDELINES MANUAL 47,341 73.7 1,268 52.0

Within Guideline Range 32,358 50.4 727 29.8

Upward Departure2 261 0.4 9 0.4

Downward Departure

§5K1.1 Substantial Assistance 5,270 8.2 431 17.7

§5K3.1 Early Disposition Program 6,918 10.8 7 0.3

Other Government Motion3 1,149 1.8 30 1.2

Non-Government Departure4
1,385 2.2 64 2.6

VARIANCES 16,892 26.3 1,171 48.0

Upward Variance5 1,182 1.8 36 1.5

Downward Variance

Government Motion6 3,774 5.9 187 7.7

Non-Government Variance7 11,936 18.6 948 38.9

1  This table reflects the 64,565 cases reported to the Commission in fiscal year 2020, 2,449 of which were from the Second Circuit.      
 Of these, 332 cases nationally and ten cases from the Second Circuit were excluded because information was missing from the        
 submitted documents that prevented the comparison of the sentence and the guideline range.    

2  Cases in which the sentence imposed was above the applicable guideline range and for which the court cited a reason on Part V of the 
Statement of Reasons form, other than §5K1.1 or §5K3.1.   

3  Cases in which the sentence imposed was below the applicable guideline range and for which the court cited a reason on Part V of the    
Statement of Reasons form, other than §5K1.1 or §5K3.1, and where the prosecution initiated, proposed, or stipulated to the sentence.

4  Cases in which the sentence imposed was below the applicable guideline range and for which the court cited a reason on Part V of the   
Statement of Reasons form, other than §5K1.1 or §5K3.1, and where the prosecution did not initiate, propose, or stipulate to the sentence.   

5  Cases in which the sentence imposed was above the applicable guideline range and for which the court cited a reason on Part VI of the   
Statement of Reasons form.   

6  Cases in which the sentence imposed was below the applicable guideline range and for which the court cited a reason on Part VI of the   
Statement of Reasons form, and where the prosecution initiated, proposed, or stipulated to the sentence.

7  Cases in which the sentence imposed was below the applicable guideline range and for which the court cited a reason on Part VI of the 
Statement of Reasons form, or where no reason was given, and where the prosecution did not initiate, propose, or stipulate to the sentence.   

SOURCE:  U.S. Sentencing Commission, 2020 Datafile, USSCFY20.

Fiscal Year 2020

National Second Circuit

Table 8

SENTENCE IMPOSED RELATIVE TO THE GUIDELINE RANGE1
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CIRCUIT

District TOTAL N  % N  %  N  %  N  % N  % N  %

TOTAL 64,233 32,358 50.4 261 0.4 5,270 8.2 6,918 10.8 2,534 3.9 16,892 26.3

D.C. CIRCUIT 270 96 35.6 2 0.7 31 11.5 0 0.0 36 13.3 105 38.9

District of Columbia 270 96 35.6 2 0.7 31 11.5 0 0.0 36 13.3 105 38.9

FIRST CIRCUIT 1,725 825 47.8 12 0.7 129 7.5 2 0.1 82 4.8 675 39.1

Maine 117 50 42.7 0 0.0 23 19.7 0 0.0 5 4.3 39 33.3

Massachusetts 386 145 37.6 6 1.6 35 9.1 2 0.5 23 6.0 175 45.3

New Hampshire 200 61 30.5 0 0.0 35 17.5 0 0.0 8 4.0 96 48.0

Puerto Rico 922 547 59.3 4 0.4 28 3.0 0 0.0 46 5.0 297 32.2

Rhode Island 100 22 22.0 2 2.0 8 8.0 0 0.0 0 0.0 68 68.0

SECOND CIRCUIT 2,439 727 29.8 9 0.4 431 17.7 7 0.3 94 3.9 1,171 48.0

Connecticut 353 135 38.2 2 0.6 48 13.6 0 0.0 35 9.9 133 37.7

New York

   Eastern 360 93 25.8 2 0.6 73 20.3 1 0.3 32 8.9 159 44.2

   Northern 297 153 51.5 2 0.7 51 17.2 0 0.0 3 1.0 88 29.6

   Southern 924 168 18.2 0 0.0 163 17.6 6 0.6 21 2.3 566 61.3

   Western 350 152 43.4 2 0.6 54 15.4 0 0.0 1 0.3 141 40.3

Vermont 155 26 16.8 1 0.6 42 27.1 0 0.0 2 1.3 84 54.2

THIRD CIRCUIT 1,927 815 42.3 8 0.4 349 18.1 9 0.5 46 2.4 700 36.3

Delaware 89 39 43.8 2 2.2 20 22.5 5 5.6 3 3.4 20 22.5

New Jersey 592 259 43.8 1 0.2 97 16.4 0 0.0 7 1.2 228 38.5

Pennsylvania

   Eastern 492 169 34.3 1 0.2 114 23.2 2 0.4 15 3.0 191 38.8

   Middle 360 167 46.4 1 0.3 77 21.4 2 0.6 11 3.1 102 28.3

   Western 357 151 42.3 3 0.8 39 10.9 0 0.0 8 2.2 156 43.7

Virgin Islands 37 30 81.1 0 0.0 2 5.4 0 0.0 2 5.4 3 8.1

FOURTH CIRCUIT 4,200 2,182 52.0 20 0.5 544 13.0 5 0.1 126 3.0 1,323 31.5

Maryland 456 153 33.6 4 0.9 66 14.5 0 0.0 45 9.9 188 41.2

North Carolina

   Eastern 665 365 54.9 3 0.5 155 23.3 0 0.0 12 1.8 130 19.5

   Middle 404 225 55.7 3 0.7 34 8.4 0 0.0 9 2.2 133 32.9

   Western 512 275 53.7 1 0.2 96 18.8 0 0.0 3 0.6 137 26.8

South Carolina 575 277 48.2 1 0.2 95 16.5 0 0.0 11 1.9 191 33.2

Virginia

   Eastern 805 486 60.4 6 0.7 33 4.1 0 0.0 36 4.5 244 30.3

   Western 287 107 37.3 2 0.7 39 13.6 3 1.0 7 2.4 129 44.9

West Virginia

   Northern 235 138 58.7 0 0.0 18 7.7 2 0.9 1 0.4 76 32.3

   Southern 261 156 59.8 0 0.0 8 3.1 0 0.0 2 0.8 95 36.4

Table 9

Fiscal Year 2020

WITHIN

RANGE UPWARD §5K3.1 VARIANCE

SENTENCE IMPOSED RELATIVE TO THE GUIDELINE RANGE 

IN EACH CIRCUIT AND DISTRICT1

DOWNWARD
GUIDELINE

§5K1.1
DEPARTURE
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CIRCUIT

District TOTAL N  % N  %  N  %  N  % N  % N  %

WITHIN

RANGE UPWARD §5K3.1 VARIANCEDOWNWARD
GUIDELINE

§5K1.1
DEPARTURE

FIFTH CIRCUIT 20,196 13,910 68.9 59 0.3 713 3.5 1,356 6.7 857 4.2 3,301 16.3

Louisiana

   Eastern 177 106 59.9 0 0.0 28 15.8 0 0.0 4 2.3 39 22.0

   Middle 120 71 59.2 0 0.0 20 16.7 0 0.0 1 0.8 28 23.3

   Western 284 201 70.8 5 1.8 27 9.5 0 0.0 8 2.8 43 15.1

Mississippi

   Northern 130 65 50.0 0 0.0 26 20.0 0 0.0 1 0.8 38 29.2

   Southern 386 234 60.6 0 0.0 25 6.5 31 8.0 3 0.8 93 24.1

Texas

   Eastern 698 494 70.8 3 0.4 20 2.9 1 0.1 6 0.9 174 24.9

   Northern 1,377 888 64.5 8 0.6 152 11.0 0 0.0 29 2.1 300 21.8

   Southern 8,535 5,170 60.6 38 0.4 257 3.0 1,104 12.9 595 7.0 1,371 16.1

   Western 8,489 6,681 78.7 5 0.1 158 1.9 220 2.6 210 2.5 1,215 14.3

SIXTH CIRCUIT 4,134 1,831 44.3 20 0.5 739 17.9 8 0.2 211 5.1 1,325 32.1

Kentucky

   Eastern 431 249 57.8 3 0.7 62 14.4 0 0.0 5 1.2 112 26.0

   Western 347 129 37.2 1 0.3 90 25.9 4 1.2 21 6.1 102 29.4

Michigan

   Eastern 528 231 43.8 2 0.4 57 10.8 0 0.0 9 1.7 229 43.4

   Western 320 175 54.7 8 2.5 52 16.3 0 0.0 5 1.6 80 25.0

Ohio

   Northern 787 374 47.5 1 0.1 159 20.2 0 0.0 26 3.3 227 28.8

   Southern 548 168 30.7 4 0.7 83 15.1 4 0.7 106 19.3 183 33.4

Tennessee

   Eastern 604 273 45.2 0 0.0 168 27.8 0 0.0 16 2.6 147 24.3

   Middle 230 63 27.4 1 0.4 27 11.7 0 0.0 19 8.3 120 52.2

   Western 339 169 49.9 0 0.0 41 12.1 0 0.0 4 1.2 125 36.9

SEVENTH CIRCUIT 2,268 883 38.9 3 0.1 246 10.8 0 0.0 98 4.3 1,038 45.8

Illinois

   Central 226 98 43.4 0 0.0 31 13.7 0 0.0 1 0.4 96 42.5

   Northern 540 171 31.7 0 0.0 31 5.7 0 0.0 37 6.9 301 55.7

   Southern 234 118 50.4 0 0.0 43 18.4 0 0.0 1 0.4 72 30.8

Indiana

   Northern 315 138 43.8 0 0.0 41 13.0 0 0.0 15 4.8 121 38.4

   Southern 537 247 46.0 0 0.0 73 13.6 0 0.0 4 0.7 213 39.7

Wisconsin

   Eastern 265 56 21.1 0 0.0 19 7.2 0 0.0 2 0.8 188 70.9

   Western 151 55 36.4 3 2.0 8 5.3 0 0.0 38 25.2 47 31.1

EIGHTH CIRCUIT 4,691 2,073 44.2 31 0.7 469 10.0 47 1.0 103 2.2 1,968 42.0

Arkansas

   Eastern 474 271 57.2 0 0.0 12 2.5 0 0.0 5 1.1 186 39.2

   Western 247 116 47.0 0 0.0 33 13.4 0 0.0 0 0.0 98 39.7

Iowa

   Northern 365 179 49.0 13 3.6 54 14.8 0 0.0 6 1.6 113 31.0

   Southern 421 156 37.1 0 0.0 59 14.0 0 0.0 5 1.2 201 47.7

Minnesota 334 93 27.8 2 0.6 54 16.2 8 2.4 15 4.5 162 48.5

Missouri

   Eastern 925 352 38.1 1 0.1 57 6.2 0 0.0 12 1.3 503 54.4

   Western 695 287 41.3 4 0.6 90 12.9 0 0.0 20 2.9 294 42.3

Nebraska 482 233 48.3 0 0.0 12 2.5 35 7.3 3 0.6 199 41.3

North Dakota 252 88 34.9 4 1.6 89 35.3 3 1.2 4 1.6 64 25.4

South Dakota 496 298 60.1 7 1.4 9 1.8 1 0.2 33 6.7 148 29.8
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CIRCUIT

District TOTAL N  % N  %  N  %  N  % N  % N  %

WITHIN

RANGE UPWARD §5K3.1 VARIANCEDOWNWARD
GUIDELINE

§5K1.1
DEPARTURE

NINTH CIRCUIT 11,949 3,361 28.1 50 0.4 793 6.6 4,636 38.8 490 4.1 2,619 21.9

Alaska 108 28 25.9 0 0.0 9 8.3 0 0.0 1 0.9 70 64.8

Arizona 4,511 1,629 36.1 17 0.4 74 1.6 2,389 53.0 48 1.1 354 7.8

California

   Central 909 265 29.2 4 0.4 128 14.1 37 4.1 81 8.9 394 43.3

   Eastern 398 156 39.2 0 0.0 64 16.1 10 2.5 6 1.5 162 40.7

   Northern 552 141 25.5 0 0.0 41 7.4 4 0.7 14 2.5 352 63.8

   Southern 3,495 459 13.1 29 0.8 181 5.2 2,131 61.0 296 8.5 399 11.4

Guam 42 24 57.1 0 0.0 8 19.0 0 0.0 0 0.0 10 23.8

Hawaii 124 58 46.8 0 0.0 34 27.4 0 0.0 0 0.0 32 25.8

Idaho 321 146 45.5 0 0.0 57 17.8 18 5.6 6 1.9 94 29.3

Montana 323 115 35.6 0 0.0 85 26.3 1 0.3 4 1.2 118 36.5

Nevada 292 74 25.3 0 0.0 16 5.5 12 4.1 21 7.2 169 57.9

Northern Mariana Islands 10 7 70.0 0 0.0 1 10.0 0 0.0 0 0.0 2 20.0

Oregon 362 87 24.0 0 0.0 46 12.7 0 0.0 8 2.2 221 61.0

Washington

   Eastern 237 87 36.7 0 0.0 36 15.2 15 6.3 4 1.7 95 40.1

   Western 265 85 32.1 0 0.0 13 4.9 19 7.2 1 0.4 147 55.5

TENTH CIRCUIT 5,544 3,062 55.2 29 0.5 281 5.1 819 14.8 323 5.8 1,030 18.6

Colorado 393 159 40.5 0 0.0 60 15.3 41 10.4 7 1.8 126 32.1

Kansas 307 127 41.4 0 0.0 54 17.6 8 2.6 12 3.9 106 34.5

New Mexico 3,189 2,114 66.3 5 0.2 39 1.2 630 19.8 133 4.2 268 8.4

Oklahoma

   Eastern 105 66 62.9 0 0.0 10 9.5 0 0.0 0 0.0 29 27.6

   Northern 239 96 40.2 15 6.3 32 13.4 0 0.0 40 16.7 56 23.4

   Western 471 234 49.7 0 0.0 25 5.3 3 0.6 11 2.3 198 42.0

Utah 681 200 29.4 7 1.0 48 7.0 125 18.4 116 17.0 185 27.2

Wyoming 159 66 41.5 2 1.3 13 8.2 12 7.5 4 2.5 62 39.0

ELEVENTH CIRCUIT 4,890 2,593 53.0 18 0.4 545 11.1 29 0.6 68 1.4 1,637 33.5

Alabama

   Middle 140 72 51.4 0 0.0 23 16.4 0 0.0 1 0.7 44 31.4

   Northern 448 234 52.2 1 0.2 70 15.6 0 0.0 8 1.8 135 30.1

   Southern 301 166 55.1 5 1.7 50 16.6 1 0.3 7 2.3 72 23.9

Florida

   Middle 1,220 606 49.7 6 0.5 163 13.4 17 1.4 12 1.0 416 34.1

   Northern 273 153 56.0 1 0.4 36 13.2 7 2.6 4 1.5 72 26.4

   Southern 1,271 649 51.1 3 0.2 72 5.7 3 0.2 19 1.5 525 41.3

Georgia

   Middle 347 246 70.9 1 0.3 30 8.6 0 0.0 1 0.3 69 19.9

   Northern 482 183 38.0 0 0.0 31 6.4 0 0.0 12 2.5 256 53.1

   Southern 408 284 69.6 1 0.2 70 17.2 1 0.2 4 1.0 48 11.8

Of the 64,565 National cases, 332 were excluded because information was missing from the submitted documents that prevented the comparison of the    
 sentence and the guideline range. 

SOURCE:  U.S. Sentencing Commission, 2020 Datafile, USSCFY20.
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TYPE OF CRIME TOTAL        N         %        N         %        N         %        N         %        N         %        N         %

TOTAL 64,233 32,358 50.4 261 0.4 5,270 8.2 6,918 10.8 2,534 3.9 16,892 26.3

Child Pornography 1,022 313 30.6 11 1.1 22 2.2 0 0.0 55 5.4 621 60.8

Drug Trafficking 16,372 5,298 32.4 57 0.3 3,297 20.1 1,176 7.2 734 4.5 5,810 35.5

Firearms 7,533 3,899 51.8 54 0.7 407 5.4 4 0.1 304 4.0 2,865 38.0

Fraud/Theft/Embezzlement 4,767 2,258 47.4 20 0.4 512 10.7 33 0.7 156 3.3 1,788 37.5

Immigration 26,479 16,832 63.6 49 0.2 173 0.7 5,688 21.5 862 3.3 2,875 10.9

Money Laundering 878 203 23.1 14 1.6 268 30.5 7 0.8 48 5.5 338 38.5

Robbery 1,315 554 42.1 9 0.7 157 11.9 0 0.0 71 5.4 524 39.8

Sexual Abuse 881 373 42.3 4 0.5 56 6.4 0 0.0 49 5.6 399 45.3

Other Miscellaneous Offenses 4,986 2,628 52.7 43 0.9 378 7.6 10 0.2 255 5.1 1,672 33.5

TYPE OF CRIME TOTAL        N         %        N         %        N         %        N         %        N         %        N         %

TOTAL 2,439 727 29.8 9 0.4 431 17.7 7 0.3 94 3.9 1,171 48.0

Child Pornography 78 18 23.1 0 0.0 2 2.6 0 0.0 1 1.3 57 73.1

Drug Trafficking 1,018 237 23.3 4 0.4 226 22.2 0 0.0 61 6.0 490 48.1

Firearms 245 104 42.4 2 0.8 29 11.8 0 0.0 9 3.7 101 41.2

Fraud/Theft/Embezzlement 365 93 25.5 0 0.0 50 13.7 0 0.0 6 1.6 216 59.2

Immigration 234 147 62.8 1 0.4 18 7.7 7 3.0 7 3.0 54 23.1

Money Laundering 70 8 11.4 0 0.0 32 45.7 0 0.0 0 0.0 30 42.9

Robbery 69 12 17.4 0 0.0 13 18.8 0 0.0 1 1.4 43 62.3

Sexual Abuse 48 15 31.3 0 0.0 3 6.3 0 0.0 0 0.0 30 62.5

Other Miscellaneous Offenses 312 93 29.8 2 0.6 58 18.6 0 0.0 9 2.9 150 48.1

Of the 64,565 National cases, 332 were excluded because information was missing from the submitted documents that prevented the comparison of the sentence     
 and the guideline range.   

Of the 2,449 cases from the Second Circuit, ten cases were excluded because information was missing from the from the submitted documents that    
 prevented the comparison of the sentence and the guideline range.   

SOURCE:  U.S. Sentencing Commission, 2020 Datafile, USSCFY20.
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Figure A

FEDERAL OFFENDERS BY TYPE OF CRIME
Fiscal Year 2021

National

Drugs 31.3%

Firearms 14.2%

Child Pornography 2.1%
Sexual Abuse 1.9%

Other 8.9%
Money Laundering 1.8%

Robbery 2.3%

Fraud/Theft/Embezzlement 8.0%

Immigration 29.6%

Southern New York

Drugs 37.1%

Firearms 10.5%
Child Pornography 1.3%
Sexual Abuse 1.7%

Other 14.8%

Money Laundering 5.9%

Robbery 6.7%

Fraud/Theft/Embezzlement 18.9%

Immigration 3.1%

The National figure includes the 57,287 cases reported to the Commission. The Drugs category includes trafficking and simple possession.

The Southern District of New York figure includes the 943 cases reported to the Commission.

SOURCE:  U.S. Sentencing Commission, 2021 Datafile, USSCFY21.
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Figure B

DISTRIBUTION OF PRIMARY DRUG TYPE IN FEDERAL DRUG CASES
Fiscal Year 2021

National

Powder Cocaine 16.6%

Crack Cocaine 6.2%

Heroin 10.2%

Marijuana 5.7%

Fentanyl 9.5%
Other 3.8%

Methamphetamine 48.0%

Southern New York

Powder Cocaine 21.6%

Crack Cocaine 25.9%

Heroin 21.6%

Marijuana 1.2%

Fentanyl 17.9%

Other 7.8%
Methamphetamine 4.0%

Of the 57,287 National cases, in 17,692 the offender was sentenced under USSG Chapter Two, Part D (Drugs).

Of the 943 cases from the Southern District of New York, in 347 the offender was sentenced under USSG Chapter Two, Part D (Drugs). 

SOURCE:  U.S. Sentencing Commission, 2021 Datafile, USSCFY21.
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 Table 1

DISTRIBUTION OF FEDERAL OFFENDERS
BY TYPE OF CRIME

Fiscal Year 2021

National Southern New York
TYPE OF CRIME N % N %
TOTAL 57,287 100.0 943 100.0
Administration of Justice 512 0.9 12 1.3
Antitrust 6 0.0 2 0.2
Arson 79 0.1 2 0.2
Assault 668 1.2 25 2.7
Bribery/Corruption 247 0.4 12 1.3
Burglary/Trespass 64 0.1 0 0.0
Child Pornography 1,215 2.1 12 1.3
Commercialized Vice 114 0.2 3 0.3
Drug Possession 309 0.5 6 0.6
Drug Trafficking 17,608 30.7 344 36.5
Environmental 173 0.3 2 0.2
Extortion/Racketeering 116 0.2 21 2.2
Firearms 8,151 14.2 99 10.5
Food and Drug 47 0.1 0 0.0
Forgery/Counter/Copyright 137 0.2 1 0.1
Fraud/Theft/Embezzlement 4,571 8.0 178 18.9
Immigration 16,937 29.6 29 3.1
Individual Rights 69 0.1 1 0.1
Kidnapping 92 0.2 3 0.3
Manslaughter 56 0.1 0 0.0
Money Laundering 1,028 1.8 56 5.9
Murder 257 0.4 28 3.0
National Defense 217 0.4 5 0.5
Obscenity/Other Sex Offenses 298 0.5 0 0.0
Prison Offenses 532 0.9 7 0.7
Robbery 1,300 2.3 63 6.7
Sexual Abuse 1,062 1.9 16 1.7
Stalking/Harassing 219 0.4 5 0.5
Tax 421 0.7 11 1.2
Other 782 1.4 0 0.0

SOURCE: U.S. Sentencing Commission, 2021 Datafile, USSCFY21.
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 Table 2

GUILTY PLEAS AND TRIALS IN EACH CIRCUIT AND DISTRICT
Fiscal Year 2021

CIRCUIT PLEA TRIAL
District TOTAL N % N %
TOTAL 57,287 56,324 98.3 963 1.7

D.C. CIRCUIT 253 247 97.6 6 2.4
District of Columbia 253 247 97.6 6 2.4

FIRST CIRCUIT 1,777 1,744 98.1 33 1.9
Maine 199 193 97.0 6 3.0
Massachusetts 422 413 97.9 9 2.1
New Hampshire 197 191 97.0 6 3.0
Puerto Rico 884 872 98.6 12 1.4
Rhode Island 75 75 100.0 0 0.0

SECOND CIRCUIT 2,424 2,349 96.9 75 3.1
Connecticut 302 295 97.7 7 2.3
New York

Eastern 498 475 95.4 23 4.6
Northern 235 235 100.0 0 0.0
Southern 943 904 95.9 39 4.1
Western 322 317 98.4 5 1.6

Vermont 124 123 99.2 1 0.8

THIRD CIRCUIT 1,900 1,841 96.9 59 3.1
Delaware 52 51 98.1 1 1.9
New Jersey 629 619 98.4 10 1.6
Pennsylvania

Eastern 446 418 93.7 28 6.3
Middle 310 303 97.7 7 2.3
Western 407 400 98.3 7 1.7

Virgin Islands 56 50 89.3 6 10.7

FOURTH CIRCUIT 4,522 4,411 97.5 111 2.5
Maryland 525 511 97.3 14 2.7
North Carolina

Eastern 922 907 98.4 15 1.6
Middle 365 361 98.9 4 1.1
Western 502 480 95.6 22 4.4

South Carolina 531 526 99.1 5 0.9
Virginia

Eastern 968 933 96.4 35 3.6
Western 239 234 97.9 5 2.1

West Virginia
Northern 250 245 98.0 5 2.0
Southern 220 214 97.3 6 2.7

4
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CIRCUIT PLEA TRIAL
District TOTAL N % N %
FIFTH CIRCUIT 16,403 16,239 99.0 164 1.0
Louisiana

Eastern 205 199 97.1 6 2.9
Middle 103 101 98.1 2 1.9
Western 240 236 98.3 4 1.7

Mississippi
Northern 87 86 98.9 1 1.1
Southern 262 257 98.1 5 1.9

Texas
Eastern 662 649 98.0 13 2.0
Northern 1,549 1,511 97.5 38 2.5
Southern 8,052 8,006 99.4 46 0.6
Western 5,243 5,194 99.1 49 0.9

SIXTH CIRCUIT 4,008 3,924 97.9 84 2.1
Kentucky

Eastern 427 410 96.0 17 4.0
Western 276 273 98.9 3 1.1

Michigan
Eastern 489 481 98.4 8 1.6
Western 291 274 94.2 17 5.8

Ohio
Northern 819 809 98.8 10 1.2
Southern 507 502 99.0 5 1.0

Tennessee
Eastern 582 575 98.8 7 1.2
Middle 254 250 98.4 4 1.6
Western 363 350 96.4 13 3.6

SEVENTH CIRCUIT 2,222 2,165 97.4 57 2.6
Illinois

Central 232 225 97.0 7 3.0
Northern 619 596 96.3 23 3.7
Southern 221 217 98.2 4 1.8

Indiana
Northern 342 333 97.4 9 2.6
Southern 413 405 98.1 8 1.9

Wisconsin
Eastern 263 261 99.2 2 0.8
Western 132 128 97.0 4 3.0

EIGHTH CIRCUIT 4,592 4,478 97.5 114 2.5
Arkansas

Eastern 546 537 98.4 9 1.6
Western 185 184 99.5 1 0.5

Iowa
Northern 326 323 99.1 3 0.9
Southern 495 474 95.8 21 4.2

Minnesota 258 251 97.3 7 2.7
Missouri

Eastern 1,065 1,055 99.1 10 0.9
Western 582 573 98.5 9 1.5

Nebraska 380 361 95.0 19 5.0
North Dakota 289 279 96.5 10 3.5
South Dakota 466 441 94.6 25 5.4

5
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CIRCUIT PLEA TRIAL
District TOTAL N % N %
NINTH CIRCUIT 11,015 10,905 99.0 110 1.0
Alaska 148 146 98.6 2 1.4
Arizona 4,371 4,354 99.6 17 0.4
California

Central 876 861 98.3 15 1.7
Eastern 282 276 97.9 6 2.1
Northern 369 361 97.8 8 2.2
Southern 2,927 2,909 99.4 18 0.6

Guam 37 36 97.3 1 2.7
Hawaii 168 161 95.8 7 4.2
Idaho 241 237 98.3 4 1.7
Montana 333 322 96.7 11 3.3
Nevada 299 293 98.0 6 2.0
Northern Mariana Islands 16 15 93.8 1 6.3
Oregon 391 388 99.2 3 0.8
Washington

Eastern 199 194 97.5 5 2.5
Western 358 352 98.3 6 1.7

TENTH CIRCUIT 3,860 3,827 99.1 33 0.9
Colorado 370 365 98.6 5 1.4
Kansas 420 415 98.8 5 1.2
New Mexico 1,415 1,406 99.4 9 0.6
Oklahoma

Eastern 89 88 98.9 1 1.1
Northern 328 327 99.7 1 0.3
Western 409 404 98.8 5 1.2

Utah 658 654 99.4 4 0.6
Wyoming 171 168 98.2 3 1.8

ELEVENTH CIRCUIT 4,311 4,194 97.3 117 2.7
Alabama

Middle 122 117 95.9 5 4.1
Northern 445 437 98.2 8 1.8
Southern 228 215 94.3 13 5.7

Florida
Middle 1,066 1,022 95.9 44 4.1
Northern 264 246 93.2 18 6.8
Southern 813 807 99.3 6 0.7

Georgia
Middle 386 382 99.0 4 1.0
Northern 544 535 98.3 9 1.7
Southern 443 433 97.7 10 2.3

Of the 57,287 National cases, no cases were excluded.

SOURCE: U.S. Sentencing Commission, 2021 Datafile, USSCFY21.
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 Table 3

GUILTY PLEAS AND TRIALS BY TYPE OF CRIME
Fiscal Year 2021

National Southern New York

PLEA TRIAL PLEA TRIAL

TYPE OF CRIME TOTAL N % N % N % N %

TOTAL 57,287 56,324 98.3 963 1.7 904 95.9 39 4.1

Administration of Justice 512 492 96.1 20 3.9 12 100.0 0 0.0

Antitrust 6 6 100.0 0 0.0 2 100.0 0 0.0

Arson 79 77 97.5 2 2.5 2 100.0 0 0.0

Assault 668 637 95.4 31 4.6 24 96.0 1 4.0

Bribery/Corruption 247 226 91.5 21 8.5 9 75.0 3 25.0

Burglary/Trespass 64 64 100.0 0 0.0 0 -- 0 --

Child Pornography 1,215 1,188 97.8 27 2.2 12 100.0 0 0.0

Commercialized Vice 114 113 99.1 1 0.9 3 100.0 0 0.0

Drug Possession 309 304 98.4 5 1.6 6 100.0 0 0.0

Drug Trafficking 17,608 17,358 98.6 250 1.4 339 98.5 5 1.5

Environmental 173 170 98.3 3 1.7 2 100.0 0 0.0

Extortion/Racketeering 116 111 95.7 5 4.3 20 95.2 1 4.8

Firearms 8,151 7,988 98.0 163 2.0 97 98.0 2 2.0

Food and Drug 47 45 95.7 2 4.3 0 -- 0 --

Forgery/Counter/Copyright 137 136 99.3 1 0.7 1 100.0 0 0.0

Fraud/Theft/Embezzlement 4,571 4,469 97.8 102 2.2 166 93.3 12 6.7

Immigration 16,937 16,900 99.8 37 0.2 29 100.0 0 0.0

Individual Rights 69 58 84.1 11 15.9 1 100.0 0 0.0

Kidnapping 92 82 89.1 10 10.9 1 33.3 2 66.7

Manslaughter 56 54 96.4 2 3.6 0 -- 0 --

Money Laundering 1,028 987 96.0 41 4.0 56 100.0 0 0.0

Murder 257 225 87.5 32 12.5 19 67.9 9 32.1

National Defense 217 211 97.2 6 2.8 4 80.0 1 20.0

Obscenity/Other Sex Offenses 298 296 99.3 2 0.7 0 -- 0 --

Prison Offenses 532 528 99.2 4 0.8 7 100.0 0 0.0

Robbery 1,300 1,248 96.0 52 4.0 62 98.4 1 1.6

Sexual Abuse 1,062 972 91.5 90 8.5 14 87.5 2 12.5

Stalking/Harassing 219 210 95.9 9 4.1 5 100.0 0 0.0

Tax 421 400 95.0 21 5.0 11 100.0 0 0.0

Other 782 769 98.3 13 1.7 0 -- 0 --

Of the 57,287 National cases, no cases were excluded.

Of the 943 cases from the Southern District of New York, no cases were excluded.

SOURCE: U.S. Sentencing Commission, 2021 Datafile, USSCFY21.
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 Table 4

SENTENCE TYPE BY TYPE OF CRIME
Fiscal Year 2021

National

Prison Only
Prison and

Alternatives
Probation and
Alternatives Probation Only Fine Only

TYPE OF CRIME TOTAL N % N % N % N % N %
TOTAL 57,287 50,648 88.4 1,653 2.9 1,049 1.8 3,527 6.2 410 0.7
Administration of Justice 512 342 66.8 27 5.3 31 6.1 110 21.5 2 0.4
Antitrust 6 1 16.7 0 0.0 3 50.0 1 16.7 1 16.7
Arson 79 74 93.7 3 3.8 1 1.3 1 1.3 0 0.0
Assault 668 574 85.9 27 4.0 9 1.3 53 7.9 5 0.7
Bribery/Corruption 247 158 64.0 21 8.5 27 10.9 40 16.2 1 0.4
Burglary/Trespass 64 53 82.8 4 6.3 2 3.1 4 6.3 1 1.6
Child Pornography 1,215 1,179 97.0 20 1.6 4 0.3 12 1.0 0 0.0
Commercialized Vice 114 62 54.4 3 2.6 15 13.2 22 19.3 12 10.5
Drug Possession 309 110 35.6 1 0.3 10 3.2 106 34.3 82 26.5
Drug Trafficking 17,608 16,307 92.6 683 3.9 168 1.0 450 2.6 0 0.0
Environmental 173 36 20.8 4 2.3 12 6.9 107 61.8 14 8.1
Extortion/Racketeering 116 83 71.6 5 4.3 4 3.4 24 20.7 0 0.0
Firearms 8,151 7,515 92.2 161 2.0 103 1.3 370 4.5 2 0.0
Food and Drug 47 19 40.4 1 2.1 5 10.6 19 40.4 3 6.4
Forgery/Counter/Copyright 137 103 75.2 4 2.9 8 5.8 22 16.1 0 0.0
Fraud/Theft/Embezzlement 4,571 2,982 65.2 220 4.8 301 6.6 1,014 22.2 54 1.2
Immigration 16,937 15,897 93.9 267 1.6 199 1.2 573 3.4 1 0.0
Individual Rights 69 29 42.0 1 1.4 7 10.1 21 30.4 11 15.9
Kidnapping 92 90 97.8 1 1.1 0 0.0 1 1.1 0 0.0
Manslaughter 56 49 87.5 6 10.7 1 1.8 0 0.0 0 0.0
Money Laundering 1,028 867 84.3 41 4.0 32 3.1 88 8.6 0 0.0
Murder 257 248 96.5 8 3.1 0 0.0 1 0.4 0 0.0
National Defense 217 182 83.9 7 3.2 2 0.9 11 5.1 15 6.9
Obscenity/Other Sex Offenses 298 266 89.3 22 7.4 2 0.7 8 2.7 0 0.0
Prison Offenses 532 494 92.9 19 3.6 5 0.9 14 2.6 0 0.0
Robbery 1,300 1,245 95.8 30 2.3 5 0.4 20 1.5 0 0.0
Sexual Abuse 1,062 1,032 97.2 25 2.4 1 0.1 4 0.4 0 0.0
Stalking/Harassing 219 180 82.2 14 6.4 8 3.7 17 7.8 0 0.0
Tax 421 244 58.0 27 6.4 46 10.9 104 24.7 0 0.0
Other 782 227 29.0 1 0.1 38 4.9 310 39.6 206 26.3

Of the 57,287 National cases, no cases were excluded.

Alternatives include all cases in which offenders received conditions of confinement as described in USSG §5C1.1.

SOURCE: U.S. Sentencing Commission, 2021 Datafile, USSCFY21.
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 Table 5

SENTENCE TYPE BY TYPE OF CRIME
Fiscal Year 2021

Southern New York

Prison Only
Prison and

Alternatives
Probation and
Alternatives Probation Only Fine Only

TYPE OF CRIME TOTAL N % N % N % N % N %
TOTAL 943 852 90.3 43 4.6 14 1.5 31 3.3 3 0.3
Administration of Justice 12 7 58.3 2 16.7 3 25.0 0 0.0 0 0.0
Antitrust 2 1 50.0 0 0.0 0 0.0 0 0.0 1 50.0
Arson 2 2 100.0 0 0.0 0 0.0 0 0.0 0 0.0
Assault 25 25 100.0 0 0.0 0 0.0 0 0.0 0 0.0
Bribery/Corruption 12 9 75.0 1 8.3 0 0.0 2 16.7 0 0.0
Burglary/Trespass 0 0 -- 0 -- 0 -- 0 -- 0 --
Child Pornography 12 10 83.3 1 8.3 0 0.0 1 8.3 0 0.0
Commercialized Vice 3 1 33.3 0 0.0 0 0.0 2 66.7 0 0.0
Drug Possession 6 3 50.0 0 0.0 0 0.0 3 50.0 0 0.0
Drug Trafficking 344 317 92.2 16 4.7 5 1.5 6 1.7 0 0.0
Environmental 2 0 0.0 0 0.0 0 0.0 0 0.0 2 100.0
Extortion/Racketeering 21 15 71.4 0 0.0 3 14.3 3 14.3 0 0.0
Firearms 99 92 92.9 6 6.1 1 1.0 0 0.0 0 0.0
Food and Drug 0 0 -- 0 -- 0 -- 0 -- 0 --
Forgery/Counter/Copyright 1 0 0.0 1 100.0 0 0.0 0 0.0 0 0.0
Fraud/Theft/Embezzlement 178 156 87.6 8 4.5 1 0.6 13 7.3 0 0.0
Immigration 29 25 86.2 2 6.9 1 3.4 1 3.4 0 0.0
Individual Rights 1 1 100.0 0 0.0 0 0.0 0 0.0 0 0.0
Kidnapping 3 3 100.0 0 0.0 0 0.0 0 0.0 0 0.0
Manslaughter 0 0 -- 0 -- 0 -- 0 -- 0 --
Money Laundering 56 55 98.2 1 1.8 0 0.0 0 0.0 0 0.0
Murder 28 28 100.0 0 0.0 0 0.0 0 0.0 0 0.0
National Defense 5 4 80.0 1 20.0 0 0.0 0 0.0 0 0.0
Obscenity/Other Sex Offenses 0 0 -- 0 -- 0 -- 0 -- 0 --
Prison Offenses 7 7 100.0 0 0.0 0 0.0 0 0.0 0 0.0
Robbery 63 60 95.2 3 4.8 0 0.0 0 0.0 0 0.0
Sexual Abuse 16 16 100.0 0 0.0 0 0.0 0 0.0 0 0.0
Stalking/Harassing 5 5 100.0 0 0.0 0 0.0 0 0.0 0 0.0
Tax 11 10 90.9 1 9.1 0 0.0 0 0.0 0 0.0
Other 0 0 -- 0 -- 0 -- 0 -- 0 --

Of the 943 cases from the Southern District of New York, no cases were excluded.

Alternatives include all cases in which offenders received conditions of confinement as described in USSG §5C1.1.

SOURCE: U.S. Sentencing Commission, 2021 Datafile, USSCFY21.
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 Table 6

INCARCERATION RATE OF U.S. CITIZEN OFFENDERS ELIGIBLE FOR NON-PRISON SENTENCES
BY TYPE OF CRIME

Fiscal Year 2021

National Southern New York

Prison Sentence
Non-Prison

Sentence Prison Sentence
Non-Prison

Sentence
TYPE OF CRIME TOTAL N % N % N % N %
TOTAL 3,826 1,731 45.2 2,095 54.8 22 51.2 21 48.8
Administration of Justice 123 61 49.6 62 50.4 1 100.0 0 0.0
Antitrust 0 0 -- 0 -- 0 -- 0 --
Arson 0 0 -- 0 -- 0 -- 0 --
Assault 96 53 55.2 43 44.8 0 -- 0 --
Bribery/Corruption 16 6 37.5 10 62.5 0 0.0 1 100.0
Burglary/Trespass 11 9 81.8 2 18.2 0 -- 0 --
Child Pornography 0 0 -- 0 -- 0 -- 0 --
Commercialized Vice 36 5 13.9 31 86.1 0 0.0 2 100.0
Drug Possession 223 85 38.1 138 61.9 3 60.0 2 40.0
Drug Trafficking 367 215 58.6 152 41.4 4 66.7 2 33.3
Environmental 97 21 21.6 76 78.4 0 0.0 2 100.0
Extortion/Racketeering 10 3 30.0 7 70.0 0 0.0 3 100.0
Firearms 123 54 43.9 69 56.1 1 100.0 0 0.0
Food and Drug 27 7 25.9 20 74.1 0 -- 0 --
Forgery/Counter/Copyright 30 19 63.3 11 36.7 0 -- 0 --
Fraud/Theft/Embezzlement 1,159 385 33.2 774 66.8 10 55.6 8 44.4
Immigration 715 429 60.0 286 40.0 0 0.0 1 100.0
Individual Rights 18 1 5.6 17 94.4 0 -- 0 --
Kidnapping 0 0 -- 0 -- 0 -- 0 --
Manslaughter 2 2 100.0 0 0.0 0 -- 0 --
Money Laundering 59 35 59.3 24 40.7 1 100.0 0 0.0
Murder 0 0 -- 0 -- 0 -- 0 --
National Defense 12 1 8.3 11 91.7 0 -- 0 --
Obscenity/Other Sex Offenses 8 6 75.0 2 25.0 0 -- 0 --
Prison Offenses 258 244 94.6 14 5.4 1 100.0 0 0.0
Robbery 0 0 -- 0 -- 0 -- 0 --
Sexual Abuse 2 1 50.0 1 50.0 0 -- 0 --
Stalking/Harassing 32 22 68.8 10 31.3 1 100.0 0 0.0
Tax 17 4 23.5 13 76.5 0 -- 0 --
Other 385 63 16.4 322 83.6 0 -- 0 --

Of the 57,287 National cases, a U.S. Citizen was the offender in 37,805 cases. Of these, 33,979 cases were excluded because the offender was ineligible for a non-prison sentence.

Of the 943 cases from the Southern District of New York, a U.S. Citizen was the offender in 731 cases. Of these, 688 cases were excluded because the offender was ineligible for a non-prison sentence.

SOURCE: U.S. Sentencing Commission, 2021 Datafile, USSCFY21.
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 Table 7

SENTENCE LENGTH BY TYPE OF CRIME
Fiscal Year 2021

National Southern New York

TYPE OF CRIME
Mean

Months
Median
Months N

Mean
Months

Median
Months N

TOTAL 48 24 57,286 48 30 943

Administration of Justice 13 8 512 13 6 12

Antitrust 3 3 6 -- -- 2

Arson 63 48 79 -- -- 2

Assault 57 36 668 69 54 25

Bribery/Corruption 20 12 247 27 7 12

Burglary/Trespass 23 14 64 -- -- 0

Child Pornography 108 90 1,215 64 60 12

Commercialized Vice 14 11 114 44 0 3

Drug Possession 1 0 309 0 0 6

Drug Trafficking 74 60 17,608 53 46 344

Environmental 2 0 173 -- -- 2

Extortion/Racketeering 25 15 116 25 12 21

Firearms 48 37 8,150 39 36 99

Food and Drug 9 1 47 -- -- 0

Forgery/Counter/Copyright 16 12 137 -- -- 1

Fraud/Theft/Embezzlement 20 12 4,571 20 12 178

Immigration 13 8 16,937 13 5 29

Individual Rights 32 3 69 -- -- 1

Kidnapping 166 123 92 232 288 3

Manslaughter 69 59 56 -- -- 0

Money Laundering 57 30 1,028 23 9 56

Murder 244 231 257 207 192 28

National Defense 37 26 217 153 55 5

Obscenity/Other Sex Offenses 22 18 298 -- -- 0

Prison Offenses 11 8 532 6 4 7

Robbery 104 90 1,300 65 60 63

Sexual Abuse 211 180 1,062 170 156 16

Stalking/Harassing 26 18 219 26 24 5

Tax 14 12 421 22 19 11

Other 2 0 782 -- -- 0

Of the 57,287 National cases, one case was excluded due to missing or indeterminable sentencing information.

Of the 943 cases from the Southern District of New York, no cases were excluded.

Sentences of 470 months or greater (including life) and probation were included in the sentence average computations as 470 months and zero
months, respectively. The information in this table includes conditions of confinement as described in USSG §5C1.1.

SOURCE: U.S. Sentencing Commission, 2021 Datafile, USSCFY21.
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 Table 8

SENTENCE IMPOSED RELATIVE TO THE GUIDELINE RANGE¹
Fiscal Year 2021

National Southern New York

N % N %

TOTAL CASES 57,041 100.0 943 100.0

SENTENCES UNDER THE GUIDELINES MANUAL 39,372 69.0 315 33.4

Within Guideline Range 24,434 42.8 187 19.8

Upward Departure2 296 0.5 1 0.1

Downward Departure

§5K1.1 Substantial Assistance 5,493 9.6 114 12.1

§5K3.1 Early Disposition Program 6,387 11.2 3 0.3

Other Government Motion3 1,294 2.3 3 0.3

Non-Government Departure4 1,468 2.6 7 0.7

VARIANCES 17,669 31.0 628 66.6

Upward Variance5 1,203 2.1 8 0.8

Downward Variance

Government Motion6 4,804 8.4 41 4.3

Non-Government Variance7 11,662 20.4 579 61.4

1 This table reflects the 57,287 cases reported to the Commission in fiscal year 2021, 943 of which were from the Southern District of New York.
Of these, 246 cases nationally were excluded because information was missing from the submitted documents that prevented the comparison of the
sentence and the guideline range, while none from the Southern District of New York were excluded.

2 Cases in which the sentence imposed was above the applicable guideline range and for which the court cited a reason on Part V of the Statement of
Reasons form, other than §5K1.1 or §5K3.1.

3 Cases in which the sentence imposed was below the applicable guideline range and for which the court cited a reason on Part V of the Statement of
Reasons form, other than §5K1.1 or §5K3.1, and where the prosecution initiated, proposed, or stipulated to the sentence.

4 Cases in which the sentence imposed was below the applicable guideline range and for which the court cited a reason on Part V of the Statement of
Reasons form, other than §5K1.1 or §5K3.1, and where the prosecution did not initiate, propose, or stipulate to the sentence.

5 Cases in which the sentence imposed was above the applicable guideline range and for which the court cited a reason on Part VI of the Statement of
Reasons form.

6 Cases in which the sentence imposed was below the applicable guideline range and for which the court cited a reason on Part VI of the Statement of
Reasons form, and where the prosecution initiated, proposed, or stipulated to the sentence.

7 Cases in which the sentence imposed was below the applicable guideline range and for which the court cited a reason on Part VI of the Statement of
Reasons form, or where no reason was given, and where the prosecution did not initiate, propose, or stipulate to the sentence.

SOURCE: U.S. Sentencing Commission, 2021 Datafile, USSCFY21.
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 Table 9

SENTENCE IMPOSED RELATIVE TO THE GUIDELINE RANGE

IN EACH CIRCUIT AND DISTRICT¹
Fiscal Year 2021

WITHIN
GUIDELINE DEPARTURE

CIRCUIT RANGE UPWARD §5K1.1 §5K3.1 DOWNWARD VARIANCE
District TOTAL N % N % N % N % N % N %
TOTAL 57,041 24,434 42.8 296 0.5 5,493 9.6 6,387 11.2 2,762 4.8 17,669 31.0

D.C. CIRCUIT 252 73 29.0 1 0.4 31 12.3 0 0.0 20 7.9 127 50.4
District of Columbia 252 73 29.0 1 0.4 31 12.3 0 0.0 20 7.9 127 50.4

FIRST CIRCUIT 1,775 650 36.6 8 0.5 145 8.2 1 0.1 92 5.2 879 49.5
Maine 199 32 16.1 1 0.5 37 18.6 0 0.0 5 2.5 124 62.3
Massachusetts 421 112 26.6 4 1.0 32 7.6 1 0.2 34 8.1 238 56.5
New Hampshire 197 45 22.8 0 0.0 23 11.7 0 0.0 8 4.1 121 61.4
Puerto Rico 883 448 50.7 3 0.3 49 5.5 0 0.0 45 5.1 338 38.3
Rhode Island 75 13 17.3 0 0.0 4 5.3 0 0.0 0 0.0 58 77.3

SECOND CIRCUIT 2,416 655 27.1 5 0.2 375 15.5 5 0.2 95 3.9 1,281 53.0
Connecticut 301 78 25.9 1 0.3 32 10.6 0 0.0 46 15.3 144 47.8
New York

Eastern 498 123 24.7 1 0.2 95 19.1 2 0.4 30 6.0 247 49.6
Northern 229 113 49.3 1 0.4 50 21.8 0 0.0 5 2.2 60 26.2
Southern 943 187 19.8 1 0.1 114 12.1 3 0.3 10 1.1 628 66.6
Western 321 125 38.9 1 0.3 63 19.6 0 0.0 2 0.6 130 40.5

Vermont 124 29 23.4 0 0.0 21 16.9 0 0.0 2 1.6 72 58.1

THIRD CIRCUIT 1,899 764 40.2 5 0.3 338 17.8 7 0.4 43 2.3 742 39.1
Delaware 52 18 34.6 1 1.9 12 23.1 1 1.9 1 1.9 19 36.5
New Jersey 628 270 43.0 1 0.2 91 14.5 0 0.0 6 1.0 260 41.4
Pennsylvania

Eastern 446 150 33.6 0 0.0 106 23.8 4 0.9 16 3.6 170 38.1
Middle 310 126 40.6 0 0.0 71 22.9 2 0.6 9 2.9 102 32.9
Western 407 159 39.1 2 0.5 53 13.0 0 0.0 10 2.5 183 45.0

Virgin Islands 56 41 73.2 1 1.8 5 8.9 0 0.0 1 1.8 8 14.3

FOURTH CIRCUIT 4,452 2,194 49.3 34 0.8 582 13.1 1 0.0 129 2.9 1,512 34.0
Maryland 513 175 34.1 11 2.1 61 11.9 0 0.0 45 8.8 221 43.1
North Carol ina

Eastern 885 486 54.9 9 1.0 215 24.3 0 0.0 11 1.2 164 18.5
Middle 361 172 47.6 3 0.8 40 11.1 0 0.0 7 1.9 139 38.5
Western 502 270 53.8 1 0.2 71 14.1 0 0.0 4 0.8 156 31.1

South Carol ina 530 214 40.4 1 0.2 103 19.4 0 0.0 17 3.2 195 36.8
Virginia

Eastern 957 523 54.6 8 0.8 39 4.1 0 0.0 28 2.9 359 37.5
Western 235 101 43.0 0 0.0 38 16.2 0 0.0 12 5.1 84 35.7

West Virginia
Northern 250 144 57.6 0 0.0 13 5.2 1 0.4 1 0.4 91 36.4
Southern 219 109 49.8 1 0.5 2 0.9 0 0.0 4 1.8 103 47.0
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WITHIN
GUIDELINE DEPARTURE

CIRCUIT RANGE UPWARD §5K1.1 §5K3.1 DOWNWARD VARIANCE
District TOTAL N % N % N % N % N % N %
FIFTH CIRCUIT 16,374 9,786 59.8 61 0.4 831 5.1 1,470 9.0 952 5.8 3,274 20.0
Louisiana

Eastern 199 121 60.8 1 0.5 21 10.6 0 0.0 1 0.5 55 27.6
Middle 103 51 49.5 0 0.0 22 21.4 0 0.0 2 1.9 28 27.2
Western 234 137 58.5 4 1.7 19 8.1 0 0.0 10 4.3 64 27.4

Mississippi
Northern 79 31 39.2 1 1.3 11 13.9 0 0.0 1 1.3 35 44.3
Southern 262 168 64.1 1 0.4 22 8.4 9 3.4 2 0.8 60 22.9

Texas
Eastern 662 425 64.2 7 1.1 25 3.8 0 0.0 13 2.0 192 29.0
Northern 1,547 912 59.0 17 1.1 168 10.9 1 0.1 17 1.1 432 27.9
Southern 8,046 3,977 49.4 27 0.3 341 4.2 1,352 16.8 779 9.7 1,570 19.5
Western 5,242 3,964 75.6 3 0.1 202 3.9 108 2.1 127 2.4 838 16.0

SIXTH CIRCUIT 3,997 1,616 40.4 11 0.3 749 18.7 9 0.2 160 4.0 1,452 36.3
Kentucky

Eastern 427 216 50.6 3 0.7 78 18.3 0 0.0 2 0.5 128 30.0
Western 275 97 35.3 3 1.1 75 27.3 7 2.5 14 5.1 79 28.7

Michigan
Eastern 488 183 37.5 0 0.0 29 5.9 1 0.2 17 3.5 258 52.9
Western 291 161 55.3 0 0.0 59 20.3 0 0.0 10 3.4 61 21.0

Ohio
Northern 817 338 41.4 0 0.0 161 19.7 0 0.0 15 1.8 303 37.1
Southern 506 133 26.3 2 0.4 111 21.9 1 0.2 72 14.2 187 37.0

Tennessee
Eastern 581 272 46.8 3 0.5 152 26.2 0 0.0 6 1.0 148 25.5
Middle 249 51 20.5 0 0.0 31 12.4 0 0.0 15 6.0 152 61.0
Western 363 165 45.5 0 0.0 53 14.6 0 0.0 9 2.5 136 37.5

SEVENTH CIRCUIT 2,221 856 38.5 5 0.2 199 9.0 1 0.0 106 4.8 1,054 47.5
Il l inois

Central 231 84 36.4 2 0.9 19 8.2 0 0.0 2 0.9 124 53.7
Northern 619 202 32.6 2 0.3 34 5.5 1 0.2 45 7.3 335 54.1
Southern 221 121 54.8 0 0.0 27 12.2 0 0.0 2 0.9 71 32.1

Indiana
Northern 342 178 52.0 0 0.0 36 10.5 0 0.0 5 1.5 123 36.0
Southern 413 190 46.0 0 0.0 50 12.1 0 0.0 4 1.0 169 40.9

Wisconsin
Eastern 263 44 16.7 0 0.0 28 10.6 0 0.0 11 4.2 180 68.4
Western 132 37 28.0 1 0.8 5 3.8 0 0.0 37 28.0 52 39.4

EIGHTH CIRCUIT 4,583 1,917 41.8 40 0.9 521 11.4 29 0.6 88 1.9 1,988 43.4
Arkansas

Eastern 541 326 60.3 1 0.2 28 5.2 0 0.0 4 0.7 182 33.6
Western 185 71 38.4 1 0.5 25 13.5 0 0.0 1 0.5 87 47.0

Iowa
Northern 326 136 41.7 19 5.8 77 23.6 0 0.0 4 1.2 90 27.6
Southern 495 164 33.1 1 0.2 78 15.8 1 0.2 3 0.6 248 50.1

Minnesota 257 60 23.3 2 0.8 40 15.6 6 2.3 14 5.4 135 52.5
Missouri

Eastern 1,065 418 39.2 2 0.2 85 8.0 1 0.1 5 0.5 554 52.0
Western 581 228 39.2 2 0.3 69 11.9 0 0.0 9 1.5 273 47.0

Nebraska 379 181 47.8 1 0.3 6 1.6 14 3.7 6 1.6 171 45.1
North Dakota 289 100 34.6 8 2.8 110 38.1 6 2.1 4 1.4 61 21.1
South Dakota 465 233 50.1 3 0.6 3 0.6 1 0.2 38 8.2 187 40.2
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WITHIN
GUIDELINE DEPARTURE

CIRCUIT RANGE UPWARD §5K1.1 §5K3.1 DOWNWARD VARIANCE
District TOTAL N % N % N % N % N % N %
NINTH CIRCUIT 10,959 2,518 23.0 80 0.7 780 7.1 4,445 40.6 465 4.2 2,671 24.4
Alaska 148 29 19.6 2 1.4 21 14.2 0 0.0 4 2.7 92 62.2
Arizona 4,349 1,221 28.1 16 0.4 68 1.6 2,489 57.2 101 2.3 454 10.4
California

Central 861 210 24.4 1 0.1 95 11.0 40 4.6 72 8.4 443 51.5
Eastern 279 103 36.9 2 0.7 54 19.4 2 0.7 6 2.2 112 40.1
Northern 369 63 17.1 1 0.3 36 9.8 2 0.5 14 3.8 253 68.6
Southern 2,923 282 9.6 49 1.7 165 5.6 1,855 63.5 227 7.8 345 11.8

Guam 37 18 48.6 0 0.0 13 35.1 0 0.0 1 2.7 5 13.5
Hawaii 168 63 37.5 0 0.0 49 29.2 0 0.0 0 0.0 56 33.3
Idaho 241 95 39.4 2 0.8 54 22.4 5 2.1 8 3.3 77 32.0
Montana 333 100 30.0 3 0.9 90 27.0 0 0.0 11 3.3 129 38.7
Nevada 295 61 20.7 0 0.0 19 6.4 42 14.2 6 2.0 167 56.6
Northern Mariana Islands 16 12 75.0 0 0.0 2 12.5 0 0.0 0 0.0 2 12.5
Oregon 387 60 15.5 1 0.3 53 13.7 0 0.0 7 1.8 266 68.7
Washington

Eastern 199 49 24.6 3 1.5 54 27.1 3 1.5 6 3.0 84 42.2
Western 354 152 42.9 0 0.0 7 2.0 7 2.0 2 0.6 186 52.5

TENTH CIRCUIT 3,831 1,437 37.5 33 0.9 327 8.5 409 10.7 438 11.4 1,187 31.0
Colorado 370 127 34.3 0 0.0 74 20.0 18 4.9 12 3.2 139 37.6
Kansas 405 172 42.5 2 0.5 51 12.6 6 1.5 8 2.0 166 41.0
New Mexico 1,411 581 41.2 8 0.6 40 2.8 299 21.2 181 12.8 302 21.4
Oklahoma

Eastern 89 49 55.1 0 0.0 12 13.5 0 0.0 2 2.2 26 29.2
Northern 320 118 36.9 19 5.9 37 11.6 0 0.0 97 30.3 49 15.3
Western 407 202 49.6 0 0.0 29 7.1 0 0.0 3 0.7 173 42.5

Utah 658 131 19.9 4 0.6 68 10.3 77 11.7 130 19.8 248 37.7
Wyoming 171 57 33.3 0 0.0 16 9.4 9 5.3 5 2.9 84 49.1

ELEVENTH CIRCUIT 4,282 1,968 46.0 13 0.3 615 14.4 10 0.2 174 4.1 1,502 35.1
Alabama

Middle 122 46 37.7 0 0.0 29 23.8 0 0.0 1 0.8 46 37.7
Northern 443 226 51.0 0 0.0 91 20.5 0 0.0 9 2.0 117 26.4
Southern 228 106 46.5 0 0.0 57 25.0 0 0.0 2 0.9 63 27.6

Florida
Middle 1,065 440 41.3 4 0.4 165 15.5 3 0.3 8 0.8 445 41.8
Northern 259 91 35.1 1 0.4 65 25.1 6 2.3 3 1.2 93 35.9
Southern 797 356 44.7 2 0.3 63 7.9 1 0.1 13 1.6 362 45.4

Georgia
Middle 381 193 50.7 0 0.0 39 10.2 0 0.0 114 29.9 35 9.2
Northern 544 184 33.8 5 0.9 47 8.6 0 0.0 12 2.2 296 54.4
Southern 443 326 73.6 1 0.2 59 13.3 0 0.0 12 2.7 45 10.2

Of the 57,287 National cases, 246 were excluded because information was missing from the submitted documents that prevented the comparison of the sentence
and the guideline range.

SOURCE: U.S. Sentencing Commission, 2021 Datafile, USSCFY21.
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 Table 10

SENTENCE IMPOSED RELATIVE TO THE GUIDELINE RANGE
BY TYPE OF CRIME

Fiscal Year 2021

National

WITHIN
GUIDELINE DEPARTURE

RANGE UPWARD §5K1.1 §5K3.1 DOWNWARD VARIANCE
TYPE OF CRIME TOTAL N % N % N % N % N % N %
Total 57,041 24,434 42.8 296 0.5 5,493 9.6 6,387 11.2 2,762 4.8 17,669 31.0
Child Pornography 1,215 400 32.9 7 0.6 16 1.3 2 0.2 59 4.9 731 60.2
Drug Trafficking 17,595 4,994 28.4 56 0.3 3,487 19.8 1,741 9.9 838 4.8 6,479 36.8
Firearms 8,145 4,130 50.7 65 0.8 413 5.1 12 0.1 339 4.2 3,186 39.1
Fraud/Theft/Embezzlement 4,527 1,942 42.9 48 1.1 556 12.3 18 0.4 170 3.8 1,793 39.6
Immigration 16,906 9,000 53.2 34 0.2 148 0.9 4,594 27.2 907 5.4 2,223 13.1
Money Laundering 1,028 240 23.3 12 1.2 274 26.7 9 0.9 57 5.5 436 42.4
Robbery 1,300 503 38.7 10 0.8 157 12.1 1 0.1 62 4.8 567 43.6
Sex Abuse 1,061 419 39.5 11 1.0 63 5.9 1 0.1 56 5.3 511 48.2
Other Miscel laneous Offenses 5,264 2,806 53.3 53 1.0 379 7.2 9 0.2 274 5.2 1,743 33.1

Southern New York

WITHIN
GUIDELINE DEPARTURE

RANGE UPWARD §5K1.1 §5K3.1 DOWNWARD VARIANCE
TYPE OF CRIME TOTAL N % N % N % N % N % N %
Total 943 187 19.8 1 0.1 114 12.1 3 0.3 10 1.1 628 66.6
Child Pornography 12 2 16.7 0 0.0 0 0.0 0 0.0 0 0.0 10 83.3
Drug Trafficking 344 44 12.8 0 0.0 39 11.3 0 0.0 4 1.2 257 74.7
Firearms 99 32 32.3 1 1.0 0 0.0 0 0.0 0 0.0 66 66.7
Fraud/Theft/Embezzlement 178 35 19.7 0 0.0 23 12.9 0 0.0 2 1.1 118 66.3
Immigration 29 14 48.3 0 0.0 0 0.0 3 10.3 0 0.0 12 41.4
Money Laundering 56 4 7.1 0 0.0 23 41.1 0 0.0 0 0.0 29 51.8
Robbery 63 9 14.3 0 0.0 3 4.8 0 0.0 0 0.0 51 81.0
Sex Abuse 16 3 18.8 0 0.0 3 18.8 0 0.0 0 0.0 10 62.5
Other Miscel laneous Offenses 146 44 30.1 0 0.0 23 15.8 0 0.0 4 2.7 75 51.4

Of the 57,287 National cases, 246 were excluded because information was missing from the submitted documents that prevented the comparison of the sentence
and the guideline range.

Of the 943 cases from the Southern District of New York, no cases were excluded.

SOURCE: U.S. Sentencing Commission, 2021 Datafile, USSCFY21.
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During this time, Blaszczak was also at the center of a separate but overlapping 

The Government respectfully submits this memorandum in advance of defendant 

David Blaszczak’s sentencing, which is scheduled for September 13, 2018 at 9:30 a.m.  For the 

reasons that follow, a sentence of imprisonment within the properly-calculated United States 

Sentencing Guidelines range of 63 to 78 months is necessary to serve the interests of justice in this 

case. 

For approximately six years, Blaszczak, who was dubbed the “King of Political 

Intelligence,” was really the king of stealing confidential government information to commit 

insider trading.   Blaszczak was at the center of a brazen scheme that combined public corruption 

with securities fraud, and was part of a corrupt tipping chain that ran from Washington to Wall 

Street.   

Specifically, from 2009 through 2014, Blaszczak participated in a scheme to steal 

confidential and nonpublic government information from the Centers for Medicare and Medicaid 

Services (“CMS”) concerning, among other things, CMS’s internal deliberations regarding 

upcoming reimbursement decisions.  Blaszczak, a so-called “political intelligence” consultant, 

stole confidential information from CMS, often with the help of defendant Christopher Worrall, a 

CMS employee.  Blaszczak, in turn, tipped his hedge fund clients, including Huber, Olan, and 

Fogel, partners and analysts at Deerfield Capital Management, L.P. (“Deerfield”), a health-care 

focused hedge fund adviser in New York.  Huber, Olan, Fogel, and others at Deerfield used the 

stolen CMS information to execute trades in healthcare stocks that would be affected by upcoming 

CMS reimbursement decisions.  Between 2009 and 2013, Deerfield made approximately $7 

million in illegal profits trading on confidential CMS information that Blaszczak provided related 

to four CMS reimbursement announcements. 
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A. Base Offense Level – U.S.S.G. § 2B1.4 Applies

The parties agree that the Guidelines Manual in effect as of November 1, 2016

applies to the offense conduct.  (PSR ¶ 116.)  The parties also agree that, pursuant to U.S.S.G. 

§§ 3D1.1, 3D1.2(b) and (d), Counts One, Two, Three, Nine, Ten, Thirteen, Fifteen, Sixteen,

Seventeen, and Eighteen are grouped together into a single Group.  (PSR ¶ 119.)  

The parties dispute the applicable Guideline for the offense of conviction.  The 

Government believes that the applicable Guideline is the insider trading guideline (2B1.4) not 

2B1.1, because Blaszczak was convicted in Count One of participating in a conspiracy which had 

insider trading under Title 15, United States Code, Sections 78j(b) and 78ff as one of its objects, 

and because the core scheme charged in this case involved misappropriating confidential 

scheme to steal CMS information and provide it to another hedge fund – Visium Asset 

Management.  Visium made approximately $330,000 in trading profits as a result.  

In lights of these facts, the goals of sentencing — particularly just punishment, 

promotion of respect for the law, and adequate deterrence — can only be served by a term of 

imprisonment within the Guidelines range.   

STATEMENT OF FACTS 

The Government incorporates by reference the Statement of Facts set forth in its 

sentencing submission for co-defendant Theodore Huber, which is being filed contemporaneously. 

(See Gov’t Huber Memo 2-22.). 

THE GUIDELINES CALCUATION 

The Government agrees with the Guidelines calculation set forth in the presentence 

investigation report, dated August 16, 2018 (“PSR”), which yields a Guidelines range of 63 to 78 

months’ imprisonment.  (PSR ¶¶ 116-26.) 
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B. Gain – U.S.S.G. § 2B1.4(b)(1)

The Government agrees with probation that because the gain resulting from the

offense was more than $3.5 million but less than $9.5 million, an 18-level increase is warranted, 

pursuant to U.S.S.G. §§ 2B1.4(b)(1), 2B1.1(b)(1)(J), and 1B1.3 (relevant conduct).  (PSR. ¶ 119, 

Government information and using it to commit insider trading.   For example, Count Three 

charged conversion of government property and alleged in the “to wit” clause: “BLASZCZAK, 

HUBER and OLAN received from WORRALL and others confidential CMS information about 

CMS’s proposed radiation oncology rule, which BLASZCZAK, HUBER and OLAN knew had 

been obtained from CMS, and which HUBER, OLAN and others used, in whole or in part, to cause 

Investment Advisor-A [Deerfield] to purchase and sell securities.”  (S1 Indictment para. 

82).  Count Nine charged wire fraud under a Carpenter v. United States, 484 U.S. 19 (1987), theory 

and alleged in the “to wit” clause:  “BLASZCZAK, HUBER, OLAN, WORRALL and others 

schemed to defraud CMS of confidential information related to CMS’s proposed radiation 

oncology rule by improperly obtaining that information through deceptive means and then 

converting that information to their own use, using cellular telephones and e-mail communications, 

for the purpose of executing securities transactions in Varian, Elekta, and Accuray stock.”  Thus, 

2B1.4 (the insider trading guideline) is the proper Guideline.   See U.S.S.G. 2B1.4 application note 

background (“Certain other offenses . . . that involved misuse of inside information for personal 

gain may appropriately be covered by this guideline”); U.S.S.G. § 1B1.1, App. Note 1(H) 

(“‘Offense’ means the offense of conviction and all relevant conduct under §1B1.3 . . .”); U.S.S.G. 

§1B1.2(a) (noting that in determining the applicable offense guideline, the court can consider “the 

offense conduct charged in the count of the indictment”).  Accordingly, the base offense level is 

8. 
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C. Applicable Guidelines Range2

Based on the foregoing, the Government agrees with the Probation Department that

the adjusted offense level is 26.  Because the defendant has no criminal history, he is in Criminal 

History Category I.  As such, his applicable Guidelines range is 63 to 78 months’ imprisonment.   

A SENTENCE WITHIN THE GUIDELINES RANGE IS SUFFICENT BUT NOT 
GREATER THAN NECESSARY TO SERVE THE GOALS OF SENTENCING 

Under the factors set forth in 18 U.S.C. § 3553(a), the Government respectfully 

submits that a sentence within the Guidelines range of 63 to 78 months’ imprisonment would be 

sufficient, but not greater than necessary, to serve the goals of sentencing. 

1 The Government arrived at this number by taking the gains from the Deerfield trades 
(including the lower figure advanced by Huber for the 2009 Radiation Oncology trades) and 
adding the gains from the Visium trades, which amounted to $330,000. 

2 Blaszczak would likely face an even greater range under §2B1.1.  The base offense level 
under § 2B1.1 is 7.  Because the loss to CMS from the theft of this information is not readily 
determinable (although it is clear the information had value to CMS), the Court is directed to use 
the gain that resulted from the offense.  See U.S.S.G. § 2B1.1, note 3(B) (“The court shall use 
gain that resulted from the offense as an alternative measure of loss only if there is a loss but it 
reasonably cannot be determined.”).  As noted above, that gain is easily quantifiable as the gains 
from the illegal trades. Thus, the offense level is increased by 18 points because the gain is 
between $3,500,000 and $9,500,000.  The offense level is further increased by four levels under 
§ 2B1.1(19)(A), because Blaszczak was a registered investment adviser at the time of the offense
of conviction.  (See GX 916).  At offense level 29, the defendant’s guidelines range is 87 to 108
months imprisonment.  Alternatively, even accepting that the monies paid Blaszczak by
Deerfield and Visium ($727,500), rather than the trader’s gains, represents the fair market value
of the information Blaszczak stole from CMS, his base offense level is increased by 14 levels,
bringing his overall offense level with the 4 point enhancement to 25, which results in the
Guidelines range of 57 to 71 months’ imprisonment.  For the reasons stated herein, however, the
Government believes that analysis under § 2B1.4 is appropriate.

120.)  Specifically, as to Blaszczak, the gain for all of the Deerfield and Visium trading events 

amounts to approximately $6,888,950.  (PSR ¶¶ 77, 98, 109, 110; Gov’t Huber Mem. 23).1   
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A. Nature and Circumstances of the Offenses, Seriousness of the Offenses, Need
to Promote Respect for the Law, and Need for Just Punishment

Blaszczak’s offenses are incredibly serious.  For almost six years, he exploited his

connections at CMS, corruptly influencing government workers, and stealing government 

information for his hedge fund clients.  The defendant’s scheme harmed CMS and its public 

reputation.  As noted above, when pre-decisional information is leaked, it undermines the public 

trust in the fair functioning of the agency and its treatment of various stakeholders impacted by its 

rules.  (Tr. 209, 1926-27).  These leaks can also lead to suboptimal health care policy.  (Tr. 1932-

33).   

Similarly, Blaszczak’s conduct harmed the financial markets.  Insider trading 

undermines the public’s confidence in the capital markets and deters ordinary investors from 

investing in those markets to the extent they are seen as rigged in favor of well-connected insiders 

who are willing to cheat.   

His reason for committing these crimes was simple – greed.  Over the course of his 

crimes, Blaszcak made almost a million dollars in fees from Deerfield and Visium.  He supplied 

illegal inside information to two hedge funds that used the information to reap over $7 million in 

profits.  Blaszczak wanted to make as much money as he could, even if that meant cheating.  His 

conduct undermines the public’s trust in government and the financial markets alike.  In sum, the 

defendant’s serious and multiple crimes of conviction require a significant sentence.  

B. History and Characteristics of the Defendant

A substantial sentence is also necessary in light of the history and characteristics of

the defendant.  See 18 U.S.C. § 3553(a)(2)(B)-(C).  The conduct at issue was not a brief aberration 

for Blaszczak; it persisted for almost six years.  During that period, he brazenly flouted the law, 

publishing articles laden with inside information that he stole from CMS, his former employer.  
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Blaszczak even bragged about his illegal conduct, mocking investors who did not have access to 

his dirty inside scoop.  (See GX 895 (“Warren Buffet can eat it”)).   

The Government does not doubt that a substantial term of imprisonment will cause 

hardship to Blaszczak’s family, in particular his wife who is suffering a debilitating illness and his 

young son.  The Government agrees that this is something the Court should consider.  But while 

impact on family members counts among the saddest consequences of criminal conduct, it is also 

perhaps the most predictable.  Blaszczak chose to commit these crimes, even after his wife had a 

serious health scare in 1999 (Blaszczak Mem. 6) and after his son was born (PSR ¶ 139).  Indeed, 

he continued engaging in the charged conspiracies even after his wife was diagnosed with her 

current illness.   Blaszczak chose to commit his crimes notwithstanding the hurt it would cause 

those closest to him if he were caught.  The harm he has caused should not inure to his benefit at 

sentencing, when balanced against the seriousness of his crimes.  

Further, unlike many defendants who appear before the Court, Blaszczak did not 

commit his crimes out of any pressing financial need.  Rather, he was a well-educated, successful 

health care analyst, who spent years at CMS, even rising to the leadership ranks of the organization.  

(PSR ¶¶ 146-153).  As noted by the Probation Office, the “defendant’s expertise and privileged 

position in the business world” facilitated his ability to commit these serious crimes.  (PSR, p. 38).  

Against the backdrop of Blaszczak’s education, experience, and financial well-being at the time 

of his six year scheme, his criminal conduct weighs in favor of a Guidelines sentence.  
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C. Deterrence

A substantial sentence is necessary to afford adequate deterrence and to protect the

public from future crimes of this defendant.  See 18 U.S.C. § 3553(a)(2)(B)-(C). 

Because securities fraud schemes are both highly lucrative and difficult to detect, 

significant punishment is necessary to deter others from similar conduct.  See United States v. 

Heffernan, 43 F.3d 1144, 1149 (7th Cir. 1994) (Posner, J.) (“Considerations of (general) deterrence 

argue for punishing more heavily those offenses that either are lucrative or are difficult to detect 

and punish, since both attributes go to increase the expedited benefits of a crime and hence the 

punishment required to deter it.”).  Particularly in view of his total lack of remorse, there is no 

assurance that, absent a substantial prison term, Blaszczak will abide by the rules going forward.  

Nor would a lenient sentence send the appropriate message to other political intelligence 

consultants contemplating stealing confidential government information for their financial clients; 

they would see that a sustained course of criminal conduct, of exploiting relationships and 

confidential information, warrants little by way of punishment.  Relatedly, the goal of promoting 

respect for the law would be undercut rather than furthered by a below-Guidelines sentence here.  

The cases cited by Blaszczak criticizing the economic harm guidelines are 

distinguishable.  (Def. Mem. 12-13).  In Adelson, the defendant, who had a long history of 

charitable works, joined the securities fraud scheme shortly before the scheme was exposed and 

was “sucked into the fraud,” and he otherwise had engaged in a lifetime of generosity and positive 

works. 441 F. Supp. 2d at 513-14.  In United States v. Gupta, S1 11 Cr. 907 (JSR), the defendant’s 

professional history, as well as domestic and international good works were truly an outlier, and 

the conduct of conviction (passing three tips over approximately 5 weeks) bears little resemblance 
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A. Forfeiture is Appropriate

Consistent with Honeycutt v. United States, 137 S.Ct. 1626 (2017), the Government

seeks $727,500 in forfeiture.  This number represents only the amount that Blaszczak received 

from Deerfield and Visium during the time of the charged crimes.  United States v. Hui Chen, 350 

Fed. Appx. 520, 523 (2d. Cir. Oct. 27, 2009) (“It is the gross proceeds obtained as a result of the 

conspiracy, not proceeds after costs, that determines the appropriate forfeiture amount.”) (internal 

citations omitted)).  As both Fogel and Plaford testified, their respective firms hired Blaszczak so 

that he would get confidential and nonpublic CMS information.  (Tr. 647, 1452 (Fogel); Tr. 1790-

92 (Plaford).  The Government reached that figure by using the exhibits admitted at trial and the 

numbers cited in the defendant’s own sentencing submission.  (See GXs 1050-1050L, 1745-1750,  

1739-1742); Blaszczak Mem. 10). 

B. Restitution is Appropriate

The Government seeks restitution in the total amount of $1,644.26 on a joint and

several basis as to all defendants for the victim CMS.  This amount represents the total amount of 

money that CMS expended on travel for three witnesses in connection with the criminal 

investigation and trial:  Amy Bassano ($1,566.41); Michelle Cruse ($49.05); and Elizabeth Richter 

to the sustained criminal conduct at issue here, where Blaszczak operated at the very center.  And 

ultimately, the fact that certain judges in this District sometimes vary downward in fraud cases is 

certainly not determinative here when the defendant participated in a six-year scheme, reaping 

hundreds of thousands of dollars in profit, and corrupting government and the financial markets 

alike.  

FINANCIAL PENALTIES 
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Dated: New York, New York Respectfully submitted, 
September 6, 2018 

ROBERT KHUZAMI 
Attorney for the United States 
Acting Under Authority Conferred 
by 28 U.S.C. § 515 

By: /s/ 
Ian McGinley  
Joshua A. Naftalis 
Assistant United States Attorneys 
Tel.: (212) 637-2257/2310 

3  CMS calculated this amount as follows.  Amy Bassano took two trips to New York in 
connection with the criminal trial, one on April 6, 2018 and one from April 14 to 13, 2018.  The 
first trip cost $366.11 ($208 for the train; $55.50 for meals and incidentals; $43.60 for mileage; 
$9 for parking; $27 for taxis; and $23.01 for booking fees).  The second trip cost $1,200.30  
($290 for the train; $587.62 for lodging; $185 for meals and incidentals; $13.08 for mileage; $48 
for parking; $37.52 for taxis; and $39.08 for booking fees).  Michelle Cruse was scheduled to 
come to New York, but her trip was cancelled, but cost $49.05.  Elizabeth Richter total expenses 
were $28.80 ($22 for parking and $6.80 for processing fee). 

   

($28.80).3  See 18 U.S.C. § 3663A(b)(4) (“necessary . . . transportation[] and other expenses 

incurred [by a victim] during participation in the investigation or prosecution of the offense or 

attendance at proceedings related to the offense” are compensable); Lagos v. United States, 138 

S.Ct. 1684 (2018).

CONCLUSION 

For the above reasons, the Government respectfully submits that the Court should 

impose a term of imprisonment within the applicable Guidelines range of 63 to 78 months, and 

order forfeiture and restitution.   
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
------------------------------x 

UNITED STATES OF AMERICA, 

 v.  17 CR 357 (LAK) 

DAVID BLASZCZAK, THEODORE 
HUBER, ROBERT OLAN, 
CHRISTOPHER WORRALL, 

  Defendants.  

------------------------------x 

 New York, N.Y. 
 September 13, 2018 
 9:30 a.m. 
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HON. LEWIS A. KAPLAN, 

 District Judge 
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IAN PATRICK McGINLEY 
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DAVID C. ESSEKS 
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I9D3BLAS  Sentence

THE DEPUTY CLERK:  United States v. Blaszczak, et al.

Government, are you ready?

MR. NAFTALIS:  Yes.  Josh Naftalis and Ian McGinley

for the government.  With us at counsel's table is Special

Agent Robert Hupcher from the FBI.

THE DEPUTY CLERK:  Defendant Blaszczak, are you ready?

MR. PATTON:  Yes, David Patton for Mr. Blaszczak who

is present, along with Sabrina Shroff also from Federal

Defenders.

THE COURT:  Good morning.

THE DEPUTY CLERK:  Defendant Huber, are you ready?

MR. BERKE:  Yes.  Good morning, your Honor.  Barry

Berke, Dani James and Nolan Robertson on behalf of Mr. Huber

who is here as well.

THE DEPUTY CLERK:  Defendant Olan, are you ready?

MR. ESSEKS:  Yes, your Honor.  David Esseks, Gene

Ingoglia, and Toby Fischer for Mr. Olan who is present.

THE COURT:  Mr. Esseks, good morning.

THE DEPUTY CLERK:  Defendant Worrall, are you ready?

MR. NATHANSON:  John Nathanson and Stephen Fishbein,

and Mr. Worrall is present.

THE COURT:  Good morning.

We have one unfinished piece of business which is I 

have not yet ruled on the post-verdict motions.  I'm prepared 

to do so.  If anybody wants to add something brief to the large 
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I9D3BLAS  Sentence

volume of argument and briefing I've had, I'll be happy to hear 

you for a couple of minutes. 

MR. NAFTALIS:  No, your Honor.

THE COURT:  All right.  The motions are all the

denied.  I'm just going to make one or two more comments very

briefly.

I considered writing at great length about the 

sufficiency of the evidence and the Bruton point.  I concluded 

there is certainly not any need for it on the Bruton point.  

The record is abundantly clear.  I'd only be repeating myself. 

So far as the analysis of the evidence, I think the record 

really does speak for itself.  

The additional point that I think worth making is one 

that, unless I have somehow overlooked it, none of the parties 

made.  And although the result with respect to these motions 

would be the same independent of this point, I think it's worth 

making it. 

The essence at least of Mr. Worrall's motion --

perhaps it is too strong to say "the essence," but a very

important part of his motion is the assertion that because the

jury acquitted him on a considerable number of counts, it must

be concluded that the jury found that he was not culpable with

respect to any of those counts.  And from that, he effectively

draws the conclusion that in considering the sufficiency of the

evidence on the counts of conviction, evidence that went to the
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counts on which he was acquitted is not to be considered.

I'm not sure that the defense ever stated it in those

words, but that's really an important part of their argument.

I'm not sure it is a part only of their argument, but certainly

it is far and away most prominently a part of that argument.

To give one example, and only one, Mr. Worrall's

motion argues that the fact that he was acquitted on some

counts means that the jury, and now I quote from his brief,

"rejected the idea that Worrall was part of a systematic

attempt to illicitly extract information from CMS.  Acquitting

him of all the conspiracy counts and substantive counts

relating to matters other than the 2012 radiology oncology

rule, which," as detailed above in his brief, "related at most

to a single interaction between Worrall and Blaszczak."

The law in fact is exactly the opposite.  I had 

occasion to deal with this problem in a case that the lawyers I 

think will all remember, United States v. Ghailani, in which 

Mr. Ghailani was acquitted of something like 282 out of 283 

counts, and argued that the verdicts were inconsistent as 

between the one count of conviction and the 200-plus 

acquittals.  

Now, the law of inconsistent verdicts is not a precise 

fit to these or at least isn't necessarily a precise fit, but 

the fit is so good that it controls here.  

The leading case on inconsistent verdicts for many, 
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many years was Justice Holmes' opinion in Dunn v. United States 

in which he wrote consistency in the verdict is not necessary.  

Each count in an indictment is recorded as if it was a separate 

indictment.  He then went on to quote Learned Hand's Second 

Circuit opinion in a case called Steckler v. United States as 

follows:  "The most that can be said in such cases, that is to 

say, cases of truly inconsistent verdicts, and I don't think 

this is one, is that the verdict shows that either in the 

acquittal or the conviction, the jury did not speak their real 

conclusions.  But that does not show that they were not 

convinced of the defendant's guilt.  We interpret the acquittal 

as no more than their assumption of a power which they had no 

right to exercise, but to which they were disposed through 

lenity." 

If there were any doubt about the meaning of all that, 

particularly in the circumstances of this case, it was removed 

by the Supreme Court in United States v. Powell, where the 

Court said that in reviewing the sufficiency of the evidence on 

one count, which is precisely what I'm asked to do here by 

Mr. Worrall, "The review should be independent of the jury's 

determination that evidence on another count was insufficient." 

The Supreme Court in that case went on to say that returning an 

inconsistent verdict, and now I quote again "is as the Dunn 

court" -- that was Justice Holmes' opinion -- "recognized, an 

assumption of a power which the jury has no right to exercise, 
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but the illegality alone does not mean that such a collective 

judgment should not be subject to review.  The fact that the 

inconsistency may be the result of a lenity coupled with the 

government's inability to invoke review suggests that 

inconsistent verdicts should not be reviewable." 

Now, here, I don't think we have inconsistent 

verdicts.  There were so many elements on the other counts on 

which the jury could have found a reasonable doubt.  They could 

have acquitted on all of them without necessarily deciding 

anything favorably to Mr. Worrall that would be preclusive of a 

conviction on counts of conviction. 

But even if there were an inconsistency it wouldn't

matter.  I reviewed the sufficiency of the evidence on the

convictions that were returned, completely independently of the

verdict on all the other counts, and so I'm entitled to look at

the entirety of the trial evidence in determining the

sufficiency.  Ergo, if the trial evidence would have permitted

the jury to find that Mr. Worrall was part of the systematic

attempt to illegally take information from CMS, and use it to

tip Blaszczak, then the verdict on the counts of conviction

stands.  And I think considering the whole record, the jury was

entitled so to find.

So I did think it significant to make that point, and 

that takes care of the motions. 

Now, we'll move over to the sentencing.  First of all,
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simply as a matter of good order, I'm going to ask counsel

whether he and his client had the presentence report for at

least the necessary period in advance of sentencing today.

Mr. Patton? 

MR. PATTON:  Yes, your Honor.  I had a chance to

review it and review it with Mr. Blaszczak, and our objections

to it are lodged in our written submission.

THE COURT:  We're going to get to that.

MR. PATTON:  Okay.

THE COURT:  I'm working on timing right now.

Mr. Berke. 

MR. BERKE:  Yes, your Honor.  We did receive it within

the time required and Mr. Huber has reviewed it with us.

THE COURT:  Mr. Esseks?

MR. ESSEKS:  The same, Judge.

THE COURT:  And Mr. Nathanson.

MR. NATHANSON:  Yes, the same for us.

THE COURT:  The presentence reports will be sealed and

available to counsel in the event of an appeal.

Let me just confirm with each defendant that the

defendant has received, read and reviewed with his counsel the

presentence report.

Mr. Blaszczak, have you done so? 

DEFENDANT BLASZCZAK:  Yes, your Honor.

THE COURT:  Mr. Huber?
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DEFENDANT HUBER:  Yes, I have, your Honor.

THE COURT:  Mr. Olan?

DEFENDANT OLAN:  Yes.

THE COURT:  Mr. Worrall?

DEFENDANT WORRALL:  Yes, your Honor.

THE COURT:  Here's the way I propose to organize the

discussion of the objections.  I'm going to start with the

objections by Mr. Worrall, I'll go to Mr. Blaszczak, Mr. Huber

and Mr. Olan in that order.

First of all, with respect to Mr. Worrall, there is an 

objection which is common as I understand it to Mr. Blaszczak 

as well to the probation department's determination that the 

appropriate guideline base offense guideline is Section 2B1.4.  

They claim it should be 2B1.1.  

First of all, does anybody else join in that argument? 

I understand not. 

Okay.  Mr. Nathanson, I've had in excess of 1,000

pages of submissions on this sentencing.  But if you want to

address this any further, I'll give you a minute.

MR. NATHANSON:  I'll just take a minute, your Honor,

and make two points.  Again, as your Honor appreciates, I think

these were made in our submissions.  One is that the counts of

conviction here points to 2B1.1, not 2B1.4 as I read the law

and the cases interpreting the guidelines.

The count of conviction points to the relevant 
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guideline.  One doesn't look at the other evidence, etc.  One 

looks to the count of conviction.  And that points, since 

Mr. Worrall was not convicted with any conspiracy associated 

with securities fraud or insider trading or insider trading 

substantive counts, it points to 2B1.1.  

The second point we would make, and we've made it in 

abundance in many places, is that the jury's verdict is not 

consistent with an insider trading theory.  And that's a 

secondary argument with respect to the base offense level and 

the relevant guideline. 

THE COURT:  Okay.  Mr. Patton, do you want to add to

that?

MR. PATTON:  Your Honor, I'll just say that we join in

that same argument that the counts of conviction here point to

2B1.1.  The only difference in terms of how we stand from

Mr. Worrall is we were convicted of a conspiracy that, among

other things, included a securities fraud count, but there was

no special verdict.  And I think that given the acquittals on

the substantive Title 15 counts, and the convictions on the

conversion and fraud counts, which were part of the conspiracy

count, the Court should look to the most natural place, which,

as the guidelines direct, based on the count of conviction, to

2B1.1.  And so we'd ask that the Court begin the proceedings

there.

THE COURT:  Okay.  The objections are overruled for a
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number of reasons.

2B1.1(c)(3) in my judgment warrants the application of 

2B1.4.  In addition, 1B1.3 permits consideration of conduct 

that's not formally charged or is not an element of the offense 

of conviction in determining the guideline range and when 

applying adjustments based on specific offense characteristics 

or chapter two cross references.  

Furthermore, the verdict, if I understood you correct, 

Mr. Nathanson, you said the verdict was not consistent with a 

determination of insider trading.  Is that right? 

MR. NATHANSON:  I said that, yeah.  That is what I

said.

THE COURT:  Okay.  I disagree with that, too.  Count

Nine is consistent with it for sure.

MR. NATHANSON:  Your Honor, I think that count is

consistent given the jury's verdicts over all with simply

another species of the same thing as conversion.

You can convict the defendant on a wire fraud theory 

with essentially the same evidence without an insider trading 

element, which is knowing foreseeable use of that information 

for trading.  And given the acquittals, it is a more natural 

conclusion that the jury simply convicted the defendant of 

essentially the same conduct in two different ways. 

THE COURT:  I disagree with you.  And my recollection,

although I don't have it in front of me, is what you say is
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inconsistent with the way I charged the jury on Count Nine.

But, be that as it may, it's overruled.

Moreover, in my view it doesn't make any difference.  

Because the difference in the base offense level between 2B1.1 

and 2B1.4 is one level.  And the gain or loss adjustments, 

which we're going to talk about more, are measured by the same 

scale.  And so, it's just not going to matter.  It is 

immaterial.  

Okay.  Now we get to the loss and gain issue.  For 

everybody who doesn't have a scorecard in the back of the room, 

the sentencing guidelines specify a base offense level that is 

a numerical value that gets taken into account in determining 

where on a grid of guideline sentences something falls, and 

they then provide for adjustments.  In cases under both of the 

guidelines we've talked about, the adjustments are dependent on 

either the amount of the loss or the amount of the gain from 

the crime in question.  So that's what we're talking about.  

The first objection from Mr. Worrall rests on the 

premise that Section 2B1.1, which is the base provision that he 

thinks should be applied, one with which I have already 

disagreed, permits an adjustment only for a loss attributable 

to the crime.  

The immediate victim of the crime was the Center for 

Medicaid Services.  It lost the confidentiality of information 

that belonged to it.  Mr. Worrall, as I understand it, argues 
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that there was no pecuniary loss to the Center for Medicare and 

Medicaid Services, therefore, there should be no adjustment.  

Mr. Blaszczak, as I understand it, makes the same argument.  

Anybody else make that argument?  No.  As I 

understood -- have I misstated the argument, Mr. Nathanson? 

MR. NATHANSON:  No.  I mean, it is part of a larger

argument about --

THE COURT:  I know that.  We'll get to that.

MR. NATHANSON:  Okay.  As long as we'll get to that.

THE COURT:  I've spent a whole week on your larger

argument.  I want you to know that. 

Mr. Patton, have I got it? 

MR. PATTON:  It is one of our arguments.

THE COURT:  That one is overruled.

First of all, 2B1.4, which is the guideline that I've 

determined is applicable, provides for an upward adjustment for 

a gain resulting from the offense of conviction.  There was 

certainly gains resulting from the offenses here.  We'll get to 

how much in a minute.  

So if I'm right about 2B1.4 being the appropriate 

guideline, it is the gain that counts.  And therefore the 

argument would be ill founded.  But the result would be the 

same, even if Mr. Nathanson and Mr. Patton were right, and that 

2B1.1 applied.  Application note 3(B) to 2B1.1 permits the use 

of gain that resulted from the offense if there was a loss but 
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the loss cannot reasonably be determined. 

No doubt there was harm to, and at least in that sense 

a loss to the Center for Medicaid and Medicare Services.  

There's no rational way in my judgment to express that in 

monetary terms.  In consequence, in my view, even if 2B1.1 were 

the appropriate guideline, by virtue of the application note, 

the adjustment upward would be for gain resulting from the 

offense, and that's my ruling. 

We now get to how much gain.  And we then have a whole

lot of things to discuss.  As I understand it, Mr. Worrall

makes essentially the following arguments:  First he objects to

using Deerfield's trading profits, based on the point I've

already rejected, namely that, the measure is the loss to CMS,

not the gain resulting from the crime.  So we've already dealt

with that one.

Any disagreement so far?

MR. NATHANSON:  I think I'm with you so far, your

Honor.

THE COURT:  Okay.  I mean, I understand you're going

to disagree at the end, all told here.  But, it's not to say

you may necessarily be unhappy.  But we'll see.

The next piece of the argument I understand to be 

this.  The gain should be limited to the gain resulting from 

relevant conduct, a term of art under the sentencing 

guidelines.  Mr. Worrall's relevant conduct is limited to the 
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2012 radiology oncology rule on which the loss by Deerfield was 

$2.7 million, not the full 7-plus million dollars that the 

presentence report and probation concluded.  

Am I with you so far, Mr. Nathanson? 

MR. NATHANSON:  Your Honor, maybe I should clarify our

position and it may not affect what you're saying.

THE COURT:  Please.

MR. NATHANSON:  Our view of the relevant conduct is it

doesn't involve conduct involving trading at all, for the

various reasons that we've laid out, including questions of

foreseeability, questions of what was in furtherance of the

crime.  Given the fact that Mr. Worrall's conduct, as we see

it, on which he was convicted, was limited to an occasion of

passing information to Mr. Blaszczak which resulted in his

conviction of conversion.  And that he was not convicted for

conduct including the insider trading, nor is there sufficient

evidence by a preponderance or any other standard that he was

involved in, knew about, foresaw that that information would

ultimately result in, lead to, was intended to result in

trading by Deerfield that resulted in any gain.

Furthermore, there were multiple pieces of information 

subsequent to that, prior to the issuance of the rule, that 

we -- I think don't have any burden of proof, but the proof was 

more on our side, did not come from Mr. Worrall.  I'm not sure 

the government's even arguing that.  
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So, at most, there was one piece of information that 

led to perhaps some portion of trading.  But even as to that, 

our basic argument is that he should not be punished for 

trading at all. 

THE COURT:  All right.  The government want to respond

to that?

MR. McGINLEY:  Your Honor, just very briefly, because

it is in our papers.

He should, your Honor, because the counts of 

conviction, as your Honor said, particularly Count Nine, the 

government argued a Carpenter theory of wire fraud and alleged 

trading.  

Also, it's clear from the trial record that the 

defendant Worrall knew of Blaszczak's position, knew he was a 

consultant, and of course the purpose of this information is to 

trade.  That's why it's of value to Blaszczak. 

THE COURT:  I agree with the government on this.  I

find for the government on each of the factual predicates that,

Mr. Nathanson, you say are missing and that Mr. McGinley has

laid out by preponderance of the evidence.

Mr. Worrall was not the naive babe that is portrayed.  

I'm persuaded the jury may well also have been persuaded, but 

at least I am persuaded that it is more likely than not that he 

knew full well what Mr. Blaszczak did for a living, knew that 

he was conveying information, that is to say knew that he -- 
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Worrall -- was conveying non-public information of a material 

nature to Mr. Blaszczak, and that Mr. Blaszczak was passing it 

on to clients.  

Now, I don't think I'm wrong in saying that friendship 

played a part in this.  But, I have no doubt that he knew at 

relevant times and to a relevant extent what was inevitably 

happening.  I don't know if he ever heard of Deerfield, but he 

knew there were Deerfields or people like Deerfield out there.  

And he knew that passing information to them was part of 

Mr. Blaszczak's activities, and he knew he was giving him 

information he shouldn't be giving him.  

That's not to say all the information he gave him was 

in that category, but there was such information.  And that's 

true in my judgment as to the 2012 radiology oncology rule, 

and, although I have no need to specify it here at this moment, 

it was true on at least another occasion.  At least one other. 

Now, I think that is sufficient to rule on this and

let's just see if I've overlooked anything.

MR. NATHANSON:  May I make one point, your Honor?  I

apologize and I don't want to try to rebut everything your

Honor said.  I know your Honor has ruled, and I'm not going to

do that.

However, I would note that I made a point very briefly 

a moment ago which is that with respect to radiology oncology, 

there were clearly several points at which information got to 
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Mr. Blaszczak and went to Deerfield.  Only one of those 

occasions could have come from Mr. Worrall, the one with which 

he was convicted.  Between that point and the point of the next 

provision of information, only about roughly 20 percent of the 

trading at issue occurred.  Which would, because I see where 

your Honor may be going, which is between 2.7 and some other 

number it is all the same in terms of the enhancement.  I got 

it.  But, with my argument obviously at 20 percent, it makes a 

distinction. 

THE COURT:  Look, 1B1.3 permits reliance on conduct

that's not formally charged nor an element of the offense of

conviction in deciding the guideline range and adjustments.

He was convicted on Count Nine which means, in my

estimation, that the jury was persuaded beyond a reasonable

doubt that from at least May through July 2012, he was party to

a scheme improperly to obtain information from CMS for the

purpose of trading in Varian and Elekta stock.  I'm not saying

he knew which stocks would be traded, but the object of the

scheme was to trade and he knew it.

I think that all of the Deerfield trading with respect 

to the 2012 rule was relevant conduct within the scope of Count 

Nine.  The gain was at least $2.7 million on that trading.  

In addition, for reasons stated by the government, I 

find that he was part of the larger conspiracy that went beyond 

that rule to all of the Deerfield trading, and that the gain 
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amount for which he's responsible is $6.5 million in round 

numbers.  The more precise number is in the record in the 

briefing.  So, in his case, the upward adjustment is 18.  

Have I covered all your objections now, Mr. Nathanson? 

MR. NATHANSON:  Judge, I just feel compelled to put on

the record that I believe there were securities fraud counts

with respect to both Title 15 and 18 with respect to radiology

oncology of which certain defendants were convicted but not

Mr. Worrall.  So the idea that the wire fraud was basically the

same as the securities fraud insider trading conviction I think

is inconsistent with what the jury found.  I understand your

Honor's ruling but I believe those two things are --

THE COURT:  Look, but they're not, first of all.

They're not inconsistent because they could have acquitted on

them for some reason that has nothing to do with whether he was

part of the scheme to do what I've just outlined.  And

secondly, if they were inconsistent as a matter of law it

wouldn't matter, because I find it by a preponderance.  The

jury was obliged to find it beyond a reasonable doubt.

So, I thank you for putting it on the record but 

that's where we are.  

Have I overlooked any argument that Mr. Worrall makes 

on the guideline computation? 

MR. NATHANSON:  No, your Honor.

THE COURT:  In the case of Mr. Worrall, the base
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offense level is eight, the adjustment for specific

characteristics of the offense, here the gain, is 18 levels.

It is undisputed that there is an additional two-level

adjustment for abuse of a public trust.  The adjusted offense

level is 28.  The guideline range is 78 to 97 months.

Now, I want to be clear further.  I've gone to the

quite considerable trouble of working through this guideline

analysis.  Not that I'm complaining.  It's my job, after all.

But the court of appeals says I have to do it in every case

whether it's going to matter to the ultimate outcome or not.

I'll tell you frankly that unless somebody changes my 

mind, I'm not going to impose a guideline sentence on 

Mr. Worrall.  It will be lower.  Just so that nobody has a 

heart attack unnecessarily before we get to the end of this. 

If, just by way of example, I imposed a sentence of 37

months or less, that sentence would be a guideline sentence if

the amount of the loss or gain adjustment was keyed to a loss

or gain of any size as long as it was at least $150,000.  So,

the six and a half million dollars or the $2.7 million is in

many respects potentially an academic exercise here, but one

that I feel compelled to go through.  It may turn out that the

vast bulk of that money will be immaterial.

Okay.  Turning to Mr. Blaszczak.  We've already dealt

with his first objection, which was to use of 2B1.4.  Now, I

understand him to object further to the use of trading gains as
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a measure of gain resulting from the offense.  I understand

that his argument is that a better measure would be derived in

this way.  Visium, the second hedge fund involved in this, paid

to Mr. Blaszczak's employers during the relevant time period in

rough numbers three-quarters of a million to a million dollars.

Deerfield paid to his employer $29,000 as a bonus for

successfully passing on or figuring out, however you want to

view it, the expected action with respect to radiology oncology

cuts, taking account of the fact that there were five episodes

for which we don't have any other numbers.

Mr. Blaszczak proposes coming to the measure of gain 

by multiplying the $29,000 by five, which is less than 

$150,000, which on this loss or gain chart is a magic number 

separating one level from another level. 

Mr. Patton, anything to add on this or anything you

want to correct me on with respect to the substance of your

argument?

MR. PATTON:  Your Honor, I'd just like to say that we

didn't go into the details of the 2B1.4 measure of gain because

we -- I won't relitigate this -- but because we disagree with

using that guideline provision.

But, because the Court is in fact using the 2B1.4 

provision, I would also like to add that if the Court is 

inclined to use trading gains, we would also adopt the 

arguments that Mr. Olan and Mr. Huber make about how the 
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trading gains should be calculated.  So, those were not -- 

THE COURT:  By which I understand you to mean, and I

don't want to jump in, excuse me, but to make sure I understand

you correctly, the argument you're adopting is that the trading

gain actually didn't all belong to Deerfield.  80 percent of it

belonged to their investors, and only 20 percent was

Deerfield's carry.  

Is that what you're referring to? 

MR. PATTON:  I believe that was one of them.  If I'm

recalling correctly, there may have also been arguments about

what portion of that Mr. Huber and Mr. Olan received.  But, I

may be confusing trial arguments with sentencing arguments.

But I just want to be clear because Mr. Olan and 

Mr. Huber went into that at length.  In our briefing we didn't 

do so.  We didn't agree with using that guideline provision.  

But I just want to be clear that we are objecting to using the 

7 something million or the 6 something million as a measure of 

trading gain as well. 

THE COURT:  Okay.  Well, I'll deal with the arguments

that they have principally made a little bit later.  But,

subject to that, I find that Mr. Blaszczak is chargeable with

gain in the range of three-and-a-half to nine-and-a-half

million.  Any further specification would be immaterial.

That's an 18-point upward adjustment added to the base offense

level of eight, which yields an adjusted offense level of 26,
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and a guideline range of 63 to 78 months.

Now, in parallel to what I did when I concluded with 

Mr. Nathanson, I would just note that if the adjusted offense 

level were 22, the guideline range would be 41 to 51 months.  

And in order to get the guideline range to 22, Mr. Blaszczak 

would need to be responsible for gain only to the extent of 

$550,001.  So a sentence within the 41 to 51 month range would 

make much of the discussion about the gain amount relating to 

Mr. Blaszczak immaterial.  

Okay.  We'll turn to Mr. Huber.  First of all, I 

understand, Mr. Berke, that you agree with the government that 

the right guideline is 2B1.4. 

MR. BERKE:  In light of the government's position and

the verdict, we do not dispute that, your Honor.

THE COURT:  Okay.  So then let's take on your quite

understandable effort to hack away at the loss amount.  I'll

start from the bottom of my list and work up.

One of your objections is the one I articulated a 

moment ago, and that is whatever the right gain number for 

trading profits by Deerfield might be in gross, 80 percent of 

that gain belonged, beneficially anyway, to its clients.  It 

did not profit from the 80 percent.  So, whatever the number is 

I should count only 20 percent of it.  Right? 

MR. BERKE:  That's correct, your Honor.

THE COURT:  As I think you acknowledged, every one of
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my colleagues who have considered that point has ruled against

you so far.  Right?

MR. ESSEKS:  Judge, I'm sorry to interrupt.  This is a

common point with Mr. Olan.

THE COURT:  I understand.

MR. ESSEKS:  By agreement with Mr. Berke, if it is

okay with your Honor, I would like to address this.

To start with, yes, your Honor, it's been raised 

elsewhere and your colleagues have rejected it.  If you just 

hear me for a moment, with all respect to your colleagues, I 

think they're just wrong textually.  

If we look at the commentary to 2B1.4.  And as we're 

pulling that out, as your Honor has observed in 2B1.1, the base 

measure of size of badness of the property crime is loss.  And 

if not, if loss is hard to or impossible to calculate, you go 

to gain.  That's 2B1.1.  

2B1.4, obviously, is dealing with insider trading 

crimes, and philosophically and appropriately, the sentencing 

commission has said we can't figure out loss in an insider 

trading case, in the typical case, so we're going to use gain. 

It is in fact the proxy for loss, but because we can't figure 

out loss.  

Then the measure of harm here is gain, and gain is 

then incentive to do wrong, incentive to wrongdoers.  And the 

incentive for anyone at a fund like Deerfield is to make money 

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case 1:19-cr-00833-SHS   Document 644-11   Filed 12/16/22   Page 25 of 89



25

 SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300

I9D3BLAS  Sentence

for themselves.  Ill-gotten gains.  If they make a million 

dollars, and 800,000 goes to investors, who even the government 

can't be contending are co-conspirators, then all that's left 

is 200,000 of gain.  

Now, I appreciate that the Court's view may be, well, 

if you are a guy at Deerfield, you can't commit insider trading 

and take all of it for yourself.  You got to make some for 

somebody else.  I get that.  I don't think it changes the 

analysis, because that can't be gain.  The gain is what the 

fund takes, and then the share of that to the individual 

perpetrators, if they are such.  

And so just textually from the commentary in the 

guidelines, and logically from the meaning of gain and the 

purpose of gain in this calculus, we just can't get to the 

whole amount as a measure of gain if we're trying to follow the 

logic of the guidelines. 

THE COURT:  Well, what about this.  Hedge funds like

this live or die on funds under management.  The 2 percent

management fee is a direct function of funds under management,

and in order to grow the 2 percent piece, they have to grow the

fund.  And the way they grow the fund is by getting more funds

under management.  And the way they get more funds under

management is by showing big gains, gains above what other

portfolio managers, kinds of portfolio managers produce.

And so, there is a huge incentive to the fund for its 
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future health, well-being and profitability, to engage in 

insider trading.  

Now, I don't mean to imply that's what hedge funds do 

regularly.  I'm not saying that.  But there is a huge incentive 

for those so inclined to engage in illegal conduct to grow the 

entity, because that is the source of future economic returns, 

and it is a reputational benefit as well. 

And finally, where the hedge funds make really big 

money is with the carried interest of 20 percent.  And unless 

they're bringing in more money to manage, they haven't got 

nearly as much money to play with.  And of course I'm not using 

that term in the sense of suggesting they're frivolous about 

it.  To the contrary, of course.  But more money to invest, 

which gives them a bigger chance to get 20 percent of a bigger 

pot at the end of the year. 

MR. ESSEKS:  Judge, I understand the Court's argument.

Two responses.  First, I don't think that's fairly construed

what happened here.  But leave that aside.  That --

THE COURT:  Whoa.  I just want to note disagreement

with that.

MR. ESSEKS:  Understood, Judge.  I accept that.  You

have ruled on the Rule 29 arguments, and I don't mean to pick a

fight on that today.  I don't.

THE COURT:  No, no.

MR. ESSEKS:  But, your Honor has articulated a theory,
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perhaps a good theory, about incentive for misconduct and how

one might measure the badness of an insider trading crime.  But

it doesn't map the gain.  It doesn't map the gain.  And in

particular, gain for the defendant or his co-conspirators.

And we have the text of the guideline commentary which 

says gain by the defendant or his co-conspirators from the 

trading.  And the documents of the hedge fund definitionally 

establish it is only 20 percent.  

So that's our point, Judge.  And we think it is 

textually and logically compelling. 

THE COURT:  Look, I do understand your argument.  It

is a very good argument.  Thoughtful and creative.

And I say parenthetically that trying this case with 

this group of lawyers has been a high point of 25 years on the 

bench for me.  I have never had a courtroom full of such 

terrific lawyers all at once.  It's really been sensational.  

Sensational to watch you, and get the benefit of your superb 

performance all around on both sides.  

That said, I think that maybe this is an interesting 

law review article someday, and I think it's probably not any 

more than that in this case.  I reject your argument for the 

reasons I gave.  And I think you're likely to see when we're 

done, it doesn't matter to anybody.  But it is very 

interesting.  

I rule with my colleagues on this point.  And I 
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respect the creativity that went into the argument.  I 

appreciate it.  But it doesn't make sense to me to create a 

rule that says that, in a figurative sort of way, hedge funds 

could have an incentive or limit their disincentive -- a better 

way of putting it -- to engage in insider trading on the theory 

that the worst that happens if they get caught is that the guys 

who get caught are held responsible for the, proverbially 

speaking, pennies they put in their pocket.  And in determining 

the severity of their crime, we're going to ignore entirely 

everything they made for the clients, which was designed, in a 

culpable case, to better their own financial careers, 

positions, and so forth.  I just don't see that.  It's not 

sound policy.  

I understand the textual argument.  But, if I were 

bound to go that way, we would be talking about a non-guideline 

sentence, perhaps, that would be on a different side of 

non-guidelines than I'm thinking about here this morning.  

Because I don't think it makes sense.  It's bad policy.  

Okay.  So that takes care of that argument.  And now 

we move on to the 2009 radiology oncology trades and the loss 

amount.  The essence of the position -- who is handling this 

one? 

MR. BERKE:  I will, your Honor.  Thank you.

THE COURT:  The essence of your position on that, as I

understand it, is that the government hasn't proved even by a
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preponderance of the evidence that those were ill-gotten gains,

and you rely on this White House announcement as in effect

putting the information out there before your client ever spoke

to Blaszczak.

Is that the essence of it? 

MR. BERKE:  That's correct, your Honor.

THE COURT:  It's overruled.  I overrule it for the

reasons stated in the government's memorandum, docket entry 384

at pages 10 to 19 and 24 to 25.

I also think that, and I thought the minute I saw the 

evidence come in at trial, about the White House announcement, 

is that the defense was overstating what it did for them.  The 

tip here was advance knowledge of what CMS was going to do 

about the 2009 radiology oncology situation.  

My recollection of the White House announcement was 

that it was a proposal by the president, if memory serves, it 

was connected to some action the president wanted from 

Congress, one way or another, though, it was at best tentative. 

And the jury was entitled to find, and I'm certainly entitled 

to find by a preponderance that the White House announcement 

was not a definitive Executive decision to do on the date that 

announcement came out, and to have CMS do what Blaszczak said 

CMS was about to do.  

It is a fine point but I thought it was overstated.  

Frankly, I think the government gave you a little bit of a pass 
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on that one.  But, whether I'm right or wrong about that, it's 

overruled. 

2013 kidney dialysis trades.  The argument I take it

to be those trades were done by one group within Deerfield, a

group other than the one in which Mr. Huber was a member, and

therefore, he wasn't involved in them.

Anything else you want to add on that, Mr. Berke? 

MR. BERKE:  No, your Honor.  I think that's the

essence.  I would just say not only wasn't he involved.  I

don't think there was any evidence of his awareness of it or

participated in it.  In fact, it was a time in which he and

Mr. Fogel were estranged, which is part of why he left for a

different group.  That's why we argued it wasn't in concert

with, for purposes of the guidelines.

THE COURT:  It is overruled.  I refer to the same

government memorandum at pages 10 to 19 and 25 to 28.

But also one more thing that occurs to me, has 

occurred to me right along here.  I don't remember whether the 

government made exactly this point.  I thought the evidence -- 

and this is addressed really to both sides -- the evidence was 

quite clear that all of these trades, I mean, all trades in 

general, at least of any size, were discussed at the morning 

meetings.  Nobody had authority to pull the trader until 

Mr. Flynn said yes.  Everybody was in the morning meetings 

every day unless they were out of town or otherwise excused.  
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And that included Fogel and Huber and Olan and a cast of 

thousands.  

And therefore, it is a reasonable inference that 

before the kidney dialysis trades were put on in 2013, this was 

all discussed thoroughly in the morning meetings.  And whatever 

had been picked up, at least that had not been edited mentally 

for stuff people didn't want to have a record of, was known to 

everybody in the group.  

Government?  What do you say to that? 

MR. NAFTALIS:  We agree.

THE COURT:  Mr. Berke, what do you say to it?

MR. BERKE:  Your Honor, I don't think we have anything

to add beyond what was in our papers, but we understand your

Honor's ruling.

THE COURT:  Okay.  Yes, that's the ruling.

In the case of Mr. Huber, base offense level eight, 

loss or gain adjustment 18.  Use of a special skill, which is 

not controverted, two.  Adjusted offense level 28.  Guideline 

range 78 to 97 months.  

Once again, I think you're going to find anything 

over, any upward adjustment for loss or gain over a relatively 

modest figure will turn out to be immaterial.  Probably wipe 

out the materiality of both the two specific points we've 

discussed.  But that remains to be seen. 

Turning to Mr. Olan, I think the only argument we
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haven't addressed is Mr. Olan's argument that he's entitled to

a minor role adjustment.

MR. ESSEKS:  Yes, Judge.

THE COURT:  It is going to be immaterial.

MR. ESSEKS:  Fine, Judge.  That's fine.  Thank you,

Judge.

THE COURT:  Now, I know we have a lot of people in

attendance, many of whom who aren't lawyers.  I am acutely

aware that I might as well have been speaking Sanskrit for the

last hour.  I don't like it anymore than you do. It is an

exercise I am obliged to go through.

When people started writing about disparities in 

federal sentences 30 or 40 years ago and maybe it would be a 

good idea to have guidelines, and somebody decided we should 

have guidelines, nobody imagined that these are the guidelines. 

And they are cross referenced 200 ways to Sunday, and they're 

606 pages long.  And it would be one thing to have guidelines 

that fit on five pages.  This is, in my humble opinion, after 

24 years or thereabouts dealing with them, totally unnecessary. 

A waste of time, effort, and money.  And far more than is 

necessary to achieve what ought to be achieved.  But, I don't 

get to vote on it.  So there we are.  Okay.  I discharged my 

duty. 

I normally recite for the record all of the materials

I've received relating to the sentencing.  Unless somebody
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objects, I'm not going to do it today because it would take

quite a while.  Anybody want me to do this?  Okay.

Then I'll hear counsel on sentencing.  Mr. Nathanson,

since we started with your client, let's start with you again.

MR. NATHANSON:  Certainly, your Honor.  Thank you.

I am just going to briefly address sort of the main 

substantive and conceptual points on sentencing that I think 

goes beyond the guidelines, which is the use of acquitted 

conduct.  And I would start with the Watts case.  The Supreme 

Court's case in Watts.  And say that sentencing enhancements, 

whether or not you're thinking about the guidelines or how to 

think about sentencing generally, stands for the proposition 

that acquitted conduct or conduct outside the offense of 

conviction can be used to the extent it goes to the manner in 

which the offense was committed.  

In our view, the offense is narrow.  And the 

government, again whether it is under the guideline or more 

generally, wants to have Mr. Worrall sentenced for essentially 

a large six-year conspiracy, five-year conspiracy of which he 

was acquitted.  The evidence I think, and I understand how your 

Honor has ruled on related issues, I don't think by a 

preponderance or any other standard it has been sufficient to 

show that other acts should be brought in, even if 

conceptually, which I argue they should not.  Even if 

conceptually they were permissible on a preponderance standard, 
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they should not come in. 

And lastly, on this point, and again I'll be brief 

because I think your Honor's generally covered this area.  Your 

Honor has discretion, obviously, as to how to use such conduct 

outside the offense of conviction, what weights to give it in 

sentencing, and to take the quality substance of that evidence 

into account, even if, again, it is conceptual and your Honor 

thinks it's been proven by a preponderance.  I think I know 

where your Honor stands on those issues so I'll move on to 

Mr. Worrall as a person.  And he has authorized us to speak on 

his behalf.  

I think it's important, because the trial obviously 

gives one a narrow view of an individual.  I think your Honor 

is aware from the letters and otherwise about Mr. Worrall's 

career at CMS.  The fact that it is the only job that he ever 

had.  That he was a very committed public servant.  

I think beyond the job that, as described during the 

trial, if one looks at his work on hurricane response, an issue 

obviously of current interest and concern now, and how he 

deployed data to identify people who were in need at his work 

with the Safe Rx, the data monitoring, and how that helped 

create really important research.  The fact that he worked with 

the Department of Justice and other agencies to help root out 

fraud and waste in Medicare.  

I think in context, his contributions as a committed, 
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dedicated, public servant who was described even by the 

government's trial witnesses as a really tremendous employee, 

above and beyond just his mere role as described on a piece of 

paper, I think is worthy of consideration and I'm sure your 

Honor will.  

In addition to that, as a human being, again, and I 

feel like these words are so appropriate to Mr. Worrall.  He is 

a good and decent person.  He is a person you would want to 

have as your neighbor in your community.  He's simply the kind 

of good, solid, quiet citizen that I think should be and it 

hopefully will be thought of with respect to his character in 

your Honor's determination.  I'm sure it will be.  

Again, this job at CMS was the only job that he had as 

an adult person.  He's no longer in that job.  He was 

suspended, as your Honor knows, after his arrest without pay.  

He's been driving for Uber.  He's still active in his 

community, as he has been for many years, through his children, 

through his church.  

I want to end with respect to Mr. Worrall the question 

of motive here.  Because the government made in the trial and 

in their sentencing memorandum essentially the point that they 

generally make in white collar cases.  Greed, etc.  

The fact is that the only job opportunity that 

Mr. Blaszczak ever connected him with, Marc Samuels, a job he 

didn't take.  We saw evidence, your Honor saw it in trial how 

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case 1:19-cr-00833-SHS   Document 644-11   Filed 12/16/22   Page 36 of 89



36

 SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300

I9D3BLAS  Sentence

he struggled with that.  This is not a guy who was out for 

personal gain.  He didn't gain anything from this offense.  His 

relationship with David Blaszczak is what it was.  You 

referenced friendship earlier.  I won't belabor that.  But the 

fact is that he could have taken steps to leave the government, 

get a higher paying job.  That's not what the record is.  

There's a couple of pieces of evidence of e-mails over several 

years.  Anything when crystalized looks more important than it 

is about what he was going to do with his life beyond CMS.  But 

he never left because he cared deeply about what he was doing.  

And I think that's just abundantly clear. 

And I think on motive, think about Mr. Worrall and his 

conduct what you will, greed and unvarnished greed and lust for 

money and high paying jobs, it's simply not consistent with who 

he is or what the record before your Honor is.  

I would ask for all these reasons, as we have asked, 

that you impose a non-custodial sentence.  Frankly, that is 

punishment.  The idea that spending -- not spending time in 

jail doesn't mean you're punished.  It is a criminal record, a 

felony record.  He effectively has been terminated from the 

only job he ever had.  This is a public, it was a public trial. 

A public matter.  His name will be forever associated with 

being a criminal.  

So, to suggest that a non-custodial sentence, whether 

he be on supervision of the court and probation, is not 
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punishment, I think is incorrect.  So for all those reasons, as 

we argued in our papers, we would ask that your Honor impose a 

non-custodial sentence. 

THE COURT:  Thank you.

Mr. Worrall, you have the right to speak.  Is there 

anything you'd like to say? 

DEFENDANT WORRALL:  No.  Thank you, your Honor.

THE COURT:  Thank you.

Mr. Patton. 

MR. PATTON:  Your Honor obviously knows this case as

well as any case, so I'm not going to belabor a lot of the

details.  I do want to say this about the offense, and that's

just that the characterizations sometime made by the government

that Dave Blaszczak's work life was all or mostly about

misappropriating information just couldn't be further from the

truth.

He built a 20-year career largely on things that had 

nothing to do with issues in this case.  Truly through hard 

work.  And from an unlikely place as somebody who was raised 

under blue collar conditions, under difficult family 

circumstances.  A mother who had very serious mental health 

issues, an abusive home, both from mother and father.  

And for somebody to go from that environment to 

building up a career in an area that wasn't just about making 

money but truly was an area of sincere interest, to have all of 
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that now gone -- and it is gone -- that alone constitutes 

serious consequences and punishment.  

He now drives an Uber for a living.  His family is on 

food stamps and Medicaid.  His family circumstances are truly 

as extraordinary as they come.  

His wife is going blind.  At the moment she is legally 

blind, although she does still have some vision.  It's 

progressive, it is degenerative.  In the past year she's gone 

from 20/50 vision to 21/50 in one of her eyes and 20/80 in the 

other eye and there has been a steady deterioration, even since 

the trial in this case.  

I will say this.  As a lawyer, typically we get to 

know our client's circumstances through the gathering of 

records, through talking to people who know them and relying on 

testimonials.  But when you go through a lengthy trial, as we 

did in this case, you also have a personal experience of the 

daily things that your client goes through.  

And in this case, Jessica was here for much of the 

trial.  When we would take breaks, and she wanted to speak to 

him, we would have to lead her to him.  She can't pick him out 

of a crowded room.  When we were back at our office, at the end 

of a trial day, and I'm not sure why this sticks out in my mind 

so much, I noticed that he noticed that her shoelace was 

untied, and he just automatically bent down to tie it.  And I 

think it sticks with me because it is just one of these 
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unspoken routine moments in his daily life where he's caring 

about somebody he deeply loves, and it goes unspoken, and it is 

just one of dozens of things that go on on a day-to-day basis.  

The idea that prison is necessary to sufficiently 

punish Mr. Blaszczak, I just don't think it is.  He is someone 

who has had financial ruin, reputational ruin.  There are ways 

that the Court can impose additional punishment on top of the 

felony conviction and the end of his career.  Lengthy home 

incarceration.  Financial penalties.  Lengthy supervision.  

That would all allow him to continue to care for his wife, for 

their recently turned seven-year-old son, in ways that would do 

more good than harm for society in general, and for his family 

who are faultless in all of this.  So I would ask your Honor to 

consider that. 

THE COURT:  Thank you.

Mr. Blaszczak, anything you would like to say? 

DEFENDANT BLASZCZAK:  Yes, your Honor.  Thank you for

allowing me to talk.  As you know, there's a huge hurricane

coming this way.  So, my family, my wife and my son, evacuated

from South Carolina and made the long journey up here, and I

had a lot of time to think.  And thought a lot about if I'm not

here, how will my wife and son get through everything.  And not

just a hurricane or emergency, but daily, day-to-day

activities.

My wife's condition and her ability to handle 
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day-to-day activity, to care for herself and her son, my son, 

is deteriorating.  And that terrifies me.  It also terrifies me 

in emergency situations.  And again, not just the hurricane, 

but a medical condition.  If she is hospitalized, and she's 

been hospitalized in the past for conditions, and if my son is 

hospitalized, and how are they going to handle that if I'm not 

there.  

I would also point out my son just turned seven, as 

David said.  And in those seven years, despite asking our 

family many, many times, there's only been two circumstances 

where a family member agreed to watch our son.  And briefly.  

And it terrifies me, again, for their safety if I'm not there.  

I will just ask you to consider that, please, in my sentencing. 

And that's all I have to say. 

THE COURT:  Thank you, Mr. Blaszczak.

Mr. Huber. 

MR. BERKE:  Thank you.

THE COURT:  First Mr. Berke.

MR. BERKE:  Thank you, your Honor.  I'd like to focus

my remarks on personal characteristics of Mr. Huber that are

relevant under 35053.

In reviewing the many letters submitted on Mr. Huber's 

behalf, I was struck and raise for your Honor what I think is 

the humanity, compassion, and commitment Mr. Huber showed.  The 

stories that impacted me the most were the small stories that 
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really reflected who he is as a person, and how he has lived 

his life, aside from the conduct that brings him before your 

Honor today.  

In addition, obviously, the very positive things said 

about how he is a father and husband and the like.  Started 

with the conduct and how he's treated his extended family and 

the many tragedies and health issues that have afflicted them.  

From his brother Greg, who is carrying the family curse of 

early Alzheimer's which many people in the family have suffered 

and the stories of how Mr. Huber went above and beyond and has 

for him and his family, as he had when his wife had died early 

of ovarian cancer.  For his brother Gregory and his long 

struggle with depression.  For his brother-in-law's struggles 

with opioid addiction.  And everything that is described how 

Mr. Huber really did stand up and stand out in trying to do 

more than just the bare minimum, but really committed himself 

to her care and support.  

I was struck also by how he's also done it for his 

former wife, first wife, and her struggles and health issues, 

long after they've divorced, including to this day.  

And I think your Honor hopefully got a feel for that. 

I know your Honor read all the letters and the like.  

I was also struck it wasn't simply -- and also his 

wife Selena's sister's children and the support he gave them 

when their father passed, and both when they were at West Point 
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nearby as well as when they were in service.  And I think the 

stories they tell about how Mr. Huber really gave of himself 

and his time and really committed himself to try to help them 

and stand in as a surrogate father for them.  

And I was also struck, if I could highlight, your 

Honor, among the many stories and good deeds and acts that were 

submitted to your Honor, some of the small things that he did 

in his community.  I was moved, again, I think it is a 

reflection of who he is, from when he -- the people who had 

losses in their lives and how Mr. Huber stood in and tried to 

support them, including his business school classmate who 

passed.  And Mr. Huber wasn't only there for his family, but 

started a fund to support the daughter through college and the 

like.  

The small story when he was coaching sports and 

purposefully selected the child with special needs and gave 

attention to him in ways he thought could be helpful.  And the 

many other stories of how he stood in for friends and also 

people in his community he didn't know so well.  

And while those stood out the most to me in some ways, 

obviously, I would submit Mr. Huber is an outlier and truly 

uncommon in how he has led his life, not just for the small 

deeds and the small acts, your Honor, but for the bigger things 

he's done.  Which, again, I would submit are very unusual for 

how much Mr. Huber has given of himself.  His time, his energy, 
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putting aside anything about money, and really committed 

himself to trying to help others.  

Obviously, we wrote a lot, I know a lot of people 

wrote about the Water Trust, and I don't think I need to add 

much about all that has done, but I did want to highlight, and 

I'm not sure that all the letters truly captured how much time 

Mr. Huber has spent on this, how much time he has spent in 

Africa, how much time he's spent here building that up to the 

significant organization it is, and how many people he's 

brought into that, which he's done for over a decade.  And 

something that he stuck in his mind and his desire and call to 

give back, really reached out and proactively set this in 

motion to where it is today as a million plus a year 

organization, and the like.  

And of the many other good and common acts that 

Mr. Huber has done, I would also highlight obviously just the 

small things, like adopting a -- or trying to help a Syrian 

refugee family.  Going so far as to drive the father and 

identify job interviews and help them with their English.  And 

really things he did hands on that I would submit are 

exceptional, not in the big ways that some of the other acts 

are, but in the smaller ways.  How he organized in his 

community, the clean up of the land preserve that nobody else 

had done, and spent his time to do it so the community could 

have benefits of it.  
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And I know, again, your Honor will consider all these 

factors.  And I would submit when looking at sentencing that 

even white collar defendants, I would submit that Mr. Huber's 

acts, again the small acts of kindness that are reflected 

beyond his immediate family to his community, friends and 

others, as well as the large acts that help those near and far, 

really do set him apart.  And we would ask your Honor to 

consider all that, as I'm sure you will, in giving Mr. Huber as 

low a sentence as your Honor is able to give. 

THE COURT:  Thank you.

Mr. Huber. 

DEFENDANT HUBER:  Thank you, your Honor.  I just

wanted to thank you for the time you spent with this submission

and all the letters from friends, family, and co-workers.  But

I really have nothing to add to Mr. Berke's comments.  Thank

you.

THE COURT:  Thank you.

Mr. Esseks. 

MR. ESSEKS:  Judge, I'd like to address Mr. Olan as a

person.  In the course of a trial like this, you learn a lot

about a narrow slice of who he is and focus on particular

things that the government says he did and the jury found that

he did.

We've submitted a lot of letters to you which I hope 

have shed further light on the man as a whole.  And of course, 
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that is an essential part of the judgment that your Honor needs 

to make today.  Not the only part, but an essential part by 

statute about the judgment you need to make. 

And I want to focus, I want to point your Honor to

some of the letters, and there are four points about Mr. Olan

that I want to focus the Court on.  The first is, not a hedge

fund guy.  Now, what do I mean by that.  There are stereotypes

about hedge fund traders and analysts.  Stereotypes played

upon, frankly, and I understand it, but played upon by the

government to the jury in the common parlance.

One defining characteristic of Mr. Olan is that he is 

not a typical hedge fund guy.  He is a regular guy.  And the 

letters, I'm sure, I hope, have spoken clearly on that point to 

the Court.  

I wanted to quote briefly from one of the letters from 

Leslie Henshaw who is a colleague at Deerfield.  You did not 

hear from her at trial.  But she wrote, "Unfortunately, the 

broadly defined Wall Street ecosystem is filled with lots of 

successful people who I don't like, don't respect, and don't 

trust.  There is an overabundance of ego, testosterone, 

entitlement, and greed.  Rob stands in stark contrast to all of 

these stereotypes.  He is a smart, ethical, regular guy who 

never lost sight of how fortunate he was to have lucked into a 

job that was so lucrative and so gratifying."  

That eloquently sums up my point on this aspect.  Not 
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a hedge fund guy.  Not from an entitled background.  And having 

worked himself from a middle class upbringing into financial 

and professional success, he did not bring with him or 

accumulate arrogance in any way, shape or form.  He remains to 

this day a down-to-earth regular guy. 

The second point I wanted to highlight to the Court

from the submissions is that family comes first.  I would say

the central theme of all the letters that your Honor saw is

that that is elemental for Mr. Olan.  And I think it's fair to

say it's not usual for someone on Wall Street to have that as

the defining characteristic.  Work-life balance is difficult.

I think it's fair and sad to say that most people in positions

of professional success and financial success have had to

balance differently than Mr. Olan did, and that's because

family comes first for him.

I've heard that from him from the first day I met him.

I've seen it in how he has lived his life in the year and a

half that we've known one another.  Where did this come from?

It came from his own family.  Your Honor has seen from letters

that his father was born to parents who had fled East from the

Nazis.  He came to this country very young, Mr. Olan's father.

And the family, his father and their whole family took from

that the primacy of family, the need to care for one another.

The emphasis on hard work and thankfulness for good fortune,

because bad fortune is always just around the corner.
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There are many examples in the letters.  I direct your

Honor to Jen Olan's letter, from his wife, the entirety of it.

But in particular, she says "Family comes first for Rob, and

that has been the case every single day since the day we met."

I cite also to his brother-in-law Aaron Zwas's comment which is

letter 52.  Aaron wrote "Because Rob's and his siblings' father

came to the United States as in effect a war refugee at the end

of World War II, Rob has a strong sense of his accomplishments

in the context of family.  Rob's success was built to a large

degree upon his father's sacrifice, and success in our new

country, and Rob very much appreciates that it is his primary

purpose to provide for his own children and his extended

family."

Now, Judge, why am I focusing on this aspect?  The 

letters I hope have shown clearly the role that Mr. Olan plays 

in his immediate and extended family.  It is not unique by any 

means.  But it is real, it is profound, and it is significant 

and broad.  

And the point is removing him from that environment 

will create a substantial, significant absence.  Not just a 

financial absence, but a tangible absence of a patriarch to a 

close-knit family that relies on him for many, many things.  

A third characteristic that comes through from the 

letters is that he is generous with his time and his energy.  

Not just his money.  And echoing Mr. Berke, I point the Court 
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to the small things.  The father-daughter dance.  Your Honor 

read that in Robert Tamashunas' letter at tab 12.  I'm not 

going to read it all out, but your Honor remembers the 

circumstance.  At Mr. Olan's daughter's school there was a 

father-daughter dance.  A colleague, a friend, couldn't attend. 

Rob took the friend's daughter along with him and his daughter. 

And the next year, the four of them went, and there was another 

little girl whose father couldn't attend.  A small gesture, 

sure.  But telling about Rob's attention to broader community 

and to taking care of all those he comes in contact with.  

The man on the train in his mother's letter you will 

have seen, the situation that she recalled where she was to 

meet her son at a train station, and at the point in time she 

couldn't find him because he had identified a disabled man on 

the train, and made it his business, his problem, to help the 

man find his way.  He didn't have to do that.  It is of course 

a small thing, but an important thing that sheds light on the 

nature of the man.  

And I'll even go to soccer coach, Judge.  There are -- 

and I think this is something we can all relate to.  There are 

people who send their kids out to be coached by others, and 

there are those who do it themselves.  Rob has always been a 

doer in that sense.  And one of his neighbors wrote about his 

coaching.  He coached every kid on the team as if they were his 

own.  
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And in terms of his generosity, Judge, the last bit is 

Mr. Olan lived in a -- lived and lives in an area of New Jersey 

that was very hard hit during Hurricane Sandy.  He, at the time 

of Sandy, he had a generator in his house.  And he took in 

widespread family and friends and neighbors.  The house was 

full.  And yet, his secretary from Deerfield also lived in an 

area that was hard hit.  He, in the midst of the chaos in his 

life and his house and his family, identified that she was 

displaced, found her a hotel, and paid for it.  Taking care, 

again, of his community as best he knows how.  

The last characteristic I point the Court to is 

humility.  Every letter, I think we have 52 or 53 letters, 

everyone talks about his humility or uses a synonym for that. 

He is not a showy, loud man.  Never has been, never will be.  

He lives his life quietly, earnestly, and in a hardworking 

serious way.  

Your Honor has said that as to -- I'm switching 

topics, Judge, to offense conduct.  Your Honor has said as to 

role in the offense, the guidelines adjustment, it is going to 

get washed away.  Thank you, Judge.  There's a point I wanted 

to make about offense conduct that fits there and fits here as 

well.  And it is just this.  

Leave aside the multifactor test for minor role in the 

offense.  I ask the Court, in considering the offense conduct 

here, to engage in the following exercise.  I ask the Court to 
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ask yourself what would have happened with respect to the acts 

at issue, the conduct at issue that underlies the conviction 

here.  What would have happened if Mr. Olan just weren't there. 

If there weren't three devices analysts at Deerfield.  There 

were just two.  Would anything have been different?  

To be clear, Judge, I'm not arguing guilt or 

innocence.  I'm not talking sufficiency.  I am asking from a 

perspective of relative culpability.  If you drop Mr. Olan out 

of the equation, does anything change?  Our submission is no.  

Nothing changes.  And again, I'm not arguing sufficiency.  But, 

none of this was driven by anything that Mr. Olan did.  Not 

saying he didn't agree to the things that the jury has found to 

be a crime.  I'm saying he is not driver of anything.  He 

didn't make any of it happen.  If he simply weren't there, it 

would have been the same, or immaterially different. 

And I ask the Court to think about the offense conduct

in that fashion, because I think it informs the Court's view,

and I hope it will inform the Court's view, about relative

culpability here.  And I think that he is different from any

other defendant in that sense.

A further point, Judge, for 3553(a) is that Mr. Olan

was acquitted of every 10b count.  Every insider trading 10b

count.  I heard the Court earlier addressing Mr. Worrall's

arguments about inconsistent verdicts.  I'm not making an

inconsistent verdict argument, Judge.  I am making what I think
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is an important point, but it is narrow.  And it is simply

this.  Your Honor's instructions to the jury for 10b were

extensive and elaborate and appropriate.  Your Honor's

instructions for the insider trading counts on the other fraud

statutes was lesser.  We have a disagreement about that.  Your

Honor has ruled.  I'm not rearguing it.

I'm simply pointing out that the jury's finding is no, 

not proven on any 10b.  But proven on insider trading under the 

two fraud statutes.  And what that simply means, Judge, is 

Mr. Olan and Mr. Huber and Mr. Blaszczak indeed stand before 

the Court to be sentenced for insider trading.  We've had an 

argument today about is this an insider trading case; yes, it 

is.  Right through it.  It is all insider trading.  Your Honor 

is going to sentence them for insider trading, and they are 

differently situated than any other insider trading defendant 

ever.  Because the jury has said not enough for traditional 

insider trading, enough for something else.  It is -- 

THE COURT:  That's pure speculation.  It is pure

speculation.

MR. ESSEKS:  Respectfully, Judge, it's not pure

speculation.  They were told you have to find these things for

one.  And you have to find less for this.

THE COURT:  None of us are first year law students,

right.  We understand you put 12 people in a room, particularly

in a case of great complexity, which certainly this was.  And
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you say in order to come out of the room, you've all got to

agree on everything.  And I don't know what happened in that

room.  And I trust you don't either.

MR. ESSEKS:  No, I don't.

THE COURT:  But we would be naive to a fault if we

disregarded the possibility that this jury or maybe other

juries on other occasions have some people who want to convict,

and some people who don't want to convict.  And in the fullness

of time, they all agree on a compromise.  If it happened here,

it wouldn't be the first.

MR. ESSEKS:  No, Judge, it wouldn't be the first.  And

I take the Court's point.  But, while there is a black box

element, of course, to jury deliberation, and of course we're

never going to know for sure, but what we have is the logic of

they're told you've got to find this much for these, and this

much for those.

THE COURT:  I understand.

MR. ESSEKS:  You understand the argument, and it is

meant as a small but I submit significant point.  This is

different and lesser.  That's our argument.

THE COURT:  I understand.

MR. ESSEKS:  Judge, I want to finish with sentencing

disparity.  And in our papers we pointed to the sentence for

Doug Whitman.  And there have been many insider trading

defendants and many sentences.  We point out the sentence for
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Doug Whitman because we think that it is clearly about a

defendant who is more culpable than Mr. Olan in every way, and

whose sentence is substantially below what the government's

asked for or probation has recommended.  The sentence there was

24 months.

I won't get into the detailed facts of the case.  I'll 

just point out the gain for guidelines purpose was just shy of 

a million dollars.  The guidelines range was 51 to 63.  Mr. 

Whitman was the head of the fund, the ultimate decisionmaker, 

and he took the stand and he perjured himself.  And his 

personal gain from the offense was around about $300,000.  

Mr. Olan's personal gain from the offense in our view 

is about 37,000, and in the government's view less than 100.  

So on all of those factors Mr. Olan is less culpable.  

Now, your Honor didn't impose that sentence.  I 

recognize that and I don't for a minute suggest that it is 

legally binding on the Court.  But I do observe that the 

Southern District of New York, a District Court for the 

Southern District of New York imposed that sentence on that 

man, and there it is.  And when, respectfully, the Court 

assesses fairness, that's a data point that has to be squared 

in some fashion.  And I think that we are all faced with that 

as a relevant data point.  And I think that, coupled with the 

other points I've made, suggest I think strongly a 

non-guideline sentence significantly below the advisory range, 
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however you calculate it. 

So in closing, Judge, Mr. Olan is a good man.  Humble, 

generous, focused on his family and his community.  You could 

drop him out of the equation of this case and nothing would 

change.  We ask the Court, in light of all of that, to impose a 

sentence significantly below the advisory guidelines range. 

Thank you very much. 

THE COURT:  Thank you.

Mr. Olan. 

DEFENDANT OLAN:  Thank you for the opportunity to

speak today.  Can you hear me?

I apologize up front for my nervousness.  I never

imagined I would be in this kind of situation.  I'm mindful

that one day my children will read what I say here today.

I stand here today respectful of our legal system, and 

of the time and energy that the Court and the jury put into 

this case, and I'm ready to comply with the Court's sentence. 

I don't anticipate getting an opportunity to work in

this field again, but I want to assure the Court that I'm not a

risk of ever committing a crime in the future.  I very much

recognize, appreciate, and am intimidated by the stakes.  And

any kind of cheating is fundamentally incompatible with the

life that I aspire to lead, and what I've tried to teach my

children.  I'm not at all interested in doing anything that

remotely approaches the line, let alone cross it.

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case 1:19-cr-00833-SHS   Document 644-11   Filed 12/16/22   Page 55 of 89



55

 SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300

I9D3BLAS  Sentence

I know that under the circumstances, it may be

difficult to assess whether I mean what I say.  But I want to

assure you that I mean it sincerely.  I've been humbled and am

grateful to read the letters submitted by people who know me.

They speak more eloquently than I ever could, and I hope that

their words give you some assurance that I mean what I say.

I know that there are many things that you must take

into account in deciding a fair sentence.  Please understand

that I do not in any way presume to tell you how to do your

job.  I respect how difficult the job must be.

The well-being of my family has been my driving 

motivation for as long as I can recall.  It is a helpless 

feeling for someone who has always tried to take care of them 

as best I can to recognize that I soon may not be able to do 

so.  I worry about their emotional health.  It is one among 

many reasons that you can be sure I will not do anything in the 

future that would cause my family and me to be in this position 

again.  It is no exaggeration to say that every moment apart 

from them will be a significant and painful punishment to me. 

My children are not here today, but they are very much

on my mind.  I hope that they remain the intelligent, curious,

considerate, optimistic young people that they are.  I hope

they continue to trust and invest in their friendships, offer

assistance to those in need, thirst for learning, and act

generously.  They must know that I will always believe in them
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and that I will forever be their adoring father, and will

continue to spend my lifetime loving them, even if we are

separated.

Judge, I ask that you please take my children into

account when you are setting my sentence.  I know that it can't

be the only thing you consider, but I ask that you please

consider them and be lenient if you can.

I also want you to know that I'm my parents' son.

That they raised me to be thankful, to look outward, and to

help protect or assist others who may be suffering, and that I

take that seriously.

I know words can be cheap, but I want you to know that 

I'm committed to the volunteer work I've been doing, both at 

the community center, soup kitchen, and the hospital, to try to 

make a small, but positive difference in others' lives.  

Thank you again for your time and consideration. 

THE COURT:  Thank you.

We'll take a recess for about 10 minutes. 

(Recess) 

THE COURT:  I'll hear from the government.

MR. McGINLEY:  Thank you, your Honor.  If it's okay

with the Court, I'll address defendants Worrall and Blaszczak

and Mr. Naftalis will do Huber and Olan.

THE COURT:  Please use the lecturn.

MR. McGINLEY:  Your Honor has the benefit of numerous
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submissions, so I'll keep it very brief.

THE COURT:  I would say so.

MR. McGINLEY:  I was struck by the arguments by

Worrall today about -- and this was in his submission -- that

his offense was narrow.

We have spoken this morning about all the conduct he 

committed which your Honor can consider, but it was not narrow. 

It lasted years.  He passed confidential information, not only 

on radiology oncology, but I think we've shown by a 

preponderance of the evidence on NxStage, as well as ESRD.  

But, even assuming his conduct is narrow, and even on 

the counts he was convicted on -- by the way, those counts 

charged month-long crimes -- federal employees shouldn't be 

committing narrow felonies.  

He worked at CMS for a very long time.  He knew the 

rules backwards and forwards, he was trained on it.  He took an 

oath to follow those rules.  And he violated it time and time 

again, and he did do it for his own benefit.  What 

Mr. Nathanson said about not leaving government to make money, 

he had not at that time left, your Honor, because the record 

shows he was waiting for the right time to cash out.  

You heard from Mr. Samuels.  Mr. Blaszczak set Worrall 

up with a meeting with him.  Worrall wrote to his family 

members, the kind of people that Blaszczak was putting him in 

touch with would help him with his career in politics, if he 
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wanted to go that route.  We all know that the text in 2014, 

"We'd kill it working together."  Worrall obviously expected a 

big payday, and that's why he did this.  Over -- 

THE COURT:  Who was the author of "we'll kill it

together"?

MR. McGINLEY:  That was Blaszczak.  I'm not going to

mention Worrall's response again, but I think we all know it.

Which is, I can't resist you, you're like a drunk -- right.

So, he clearly agrees with him.  So, he was just waiting for

the right time, your Honor.

And I want to make a point just about there is a 

victim in this case, and we heard from these CMS employees 

about the harm of this conduct.  Right.  This made their jobs 

difficult.  They are trying to pass healthcare laws and 

regulations to help the country, and when leaks happen, leaks 

like Mr. Worrall's leaks in this case, CMS locks down.  

Lobbyists get the information.  They line up.  They try to 

change the rules.  

These are public servants trying to do their job, and 

when Mr. Worrall does things like this, it undermines their 

work and the public's confidence in CMS, that CMS employees are 

actually acting in the public interest, rather than here, when 

they're acting in their own self-interest.  

I'll move to defendant Blaszczak, and I think he chose 

to address the Court, your Honor, as is his right.  And what I 
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was struck by that is there was not even a tinge of remorse in 

his comments and in his voice.  And that is despite being 

convicted of 10 felonies and overwhelming evidence in this 

case, your Honor, that came at him from all sides.  From inside 

CMS, Amy Bassano saying he used to try to pump her for 

information, from Jordan Fogel, and Chris Plaford who said it 

was clear as day that Blaszczak was getting confidential 

information.  

And I think one thing that's very important, your 

Honor, back then, Blaszczak was bold, unapologetic, and giddy 

to get this kind of information.  He publicized it.  I think 

your Honor will recall he published one note that sent such 

shock waves through CMS that they e-mailed who could possibly 

do this.  Who could do something so brazen, because it's 

obviously a crime.  That was Mr. Blaszczak back then.  He 

didn't care.  He bragged about it.  He said after one piece of 

information, I'm a beast that can't be stopped.  And Warren 

Buffet, who was on other side of the ESRD trades, Warren Buffet 

could eat it.  

So his conduct is egregious.  It lasted for a number 

of years.  He corrupted both government, and Wall Street.  And 

he has shown no remorse.  For -- 

THE COURT:  I'm not sure you can blame all of Wall

Street on him.

MR. McGINLEY:  Fair.
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For both Worrall and Blaszczak, I think something that 

that's lost here is they had a lot of opportunities in life.  

They've had a lot of good jobs, they've made a lot of money.  

They didn't need to do this.  And they decided to because they 

wanted to act in their own self-interest and they didn't think 

they would get caught.  So they committed these crimes out of 

their own greed.  

And so for those reasons, your Honor, we believe a 

sentence within the guidelines is reasonable.  Thank you. 

THE COURT:  Thank you.

Mr. Naftalis. 

MR. NAFTALIS:  Your Honor, I'll be brief with respect

to Mr. Huber and Olan.  Both Huber and Olan tried to make this

case an insider trading case.  In fact I think Mr. Esseks

called this a different and lesser type of insider trading

case.

That could not be more wrong.  This is a case about 

securities fraud, but it is about public corruption.  It is 

about stealing highly confidential information from CMS for 

years.  This is serious conduct both on the securities fraud 

front, the conversion front, the defraud the government front, 

and they completely ignore half of this case.  That they were 

undermining the confidence in the markets, but also just 

ripping off the public for their own benefit.  

Now, Mr. Huber spoke briefly and Mr. Olan spoke 
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eloquently.  But neither of them have accepted responsibility 

for what they did.  And that is key.  Everyone has a family, 

everyone has personal circumstances, everyone can claim they're 

charitable.  But neither of them have said why they did it, and 

the reason why they did this for years is because they were 

trying to get ahead.  They were trying to please Jim Flynn to 

keep the tens of millions of dollars rolling into their pocket. 

They wanted an illegal edge because it benefited them.  

This wasn't a one-time thing like in Gupta.  This is 

systematic cheating for years.  The two of them went to David 

Blaszczak because he had that secret sauce, he had insiders 

like Worrall who would funnel inside information.  And they 

knew exactly what they were doing.  

Their sentencing submissions make it seem like, oh, we 

didn't even know.  They kept saying the White House stuff was 

public.  

They were stealing the answers to the test using a 

middleman, and that deserves serious punishment.  These men 

didn't need to cheat.  They're obviously both very smart.  But 

they did it because they wanted the money.  And I'm not 

painting all hedge fund men like that.  But, they did it 

because they were getting rewarded for it.  

Now, Mr. Esseks posed a counterfactual to you.  Assume 

that Mr. Olan weren't in the room.  Would this have all 

happened.  He's got it exactly wrong.  Mr. Olan agreed with 
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everything.  This was a consensus shop.  He never said, whoa, 

whoa, inside information, let's not do it.  He signed off on 

these trades.  He asked Jim Flynn to put him on and he made 

money with Mr. Fogel and Mr. Huber.  He's right there with 

everyone else.  

Your Honor, a guideline sentence is necessary to send 

a message to Wall Street and Washington that you can't cheat in 

the markets and you can't cheat the government.  Thank you. 

THE COURT:  Thank you.

All right.  I telegraphed early that I'm not going to

impose a guideline sentence.  But that is a consequence of some

unique circumstances about this case that I'm going to speak

about, because I'm obliged to give reasons, and not because I

don't consider it a very serious case for a lot of reasons.

Number one, Mr. Blaszczak was, to quote Mr. Naftalis, 

bold, unapologetic, and giddy about what he was doing, at least 

at various times.  I do not for a minute think that all he did 

was merchandise inside information.  He did real work.  He had 

expertise and he sold that, too.  

But it's fair to call what he did using the special 

sauce when he passed the inside information.  And he didn't 

pass inside information that just happened to fall onto his 

desk.  He went looking for it, all the time, aggressively, and 

got as much as he could.  That's my assessment of what he did. 

And he was paid and built a business and a reputation
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on two things.  He got paid for digging out the inside

information by trading on his relationships, and he got paid to

be the cut out.  That's what he got paid for.  He gave

deniability to Deerfield because they didn't ever have to get

the inside information themselves.  They never dirtied their

hands, they thought, maybe.  But not really.

And it is in my judgment right that a message needs to

be sent to the investment industry and to Wall Street and top

federal employees who are tempted to leak this kind of stuff,

and to the intermediaries, that the FBI may be at their door

one of these mornings, and it's not going to be a walk in the

park.

I think it's a very serious case.  And while I accept

that these four men are never going to do anything like this

again, for a host of reasons, there are a lot of other people

who need to get the message, so that they don't do it again.

Now, there's been a lot of talk, or there was at 

trial, anyway, about the word "edge."  And I want to say a 

little something about that. 

I forget what the euphemism was that Mr. Flynn used.

Somebody remind me.  I'm sure somebody at the government table

remembers.

MR. NAFTALIS:  Something like "informational

advantage."

THE COURT:  Something like that.  Maybe not exactly
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right.  I mean, stop and think about the economics of this

situation, which is not unique to this circumstance.  You've

got investors all over the country, pension funds,

universities, others, who want to invest their money and do

better than the Dow Jones or the Standard & Poor's average.

They don't know how to do it, at least most of them.  And I'm

not sure anybody can do it consistently.  There is a lot of

research on that.

So, along comes somebody who says, well, I can do it

for you.  Put your money with me.  Pay me 2 percent of

everything that you have in my hands every year, just so I'll

manage your investments, and in addition, I'm not going to

cover any losses for you, but I'll only take 20 percent of what

I make for you.  Really?  What a deal.

And there are lots of people who are in the business

of offering that service to people with money.  How do they

distinguish themselves?  They produce a return that's better

than the next guy.  How do you do that over a long term?  You

need an edge.  I think Mr. Flynn basically said that on the

stand.  You need an edge.  An informational advantage.

Now, I've been around this industry my whole

professional life.  Decades.  There's lots of perfectly

legitimate edge, informational advantage.  A securities analyst

who figures out that the XYZ widget company is going to have a

great earnings report next quarter because he knows where their
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plants are, and he visits the towns, and looks to see if they

are working double or triple shifts, may have an informational

advantage.  May have edge because he knows that the order book

is busting wide open for that company, because he went and

looked at an indicator of what's going on.

We could go on and take about an infinite variety of 

ways in which people could do this, at least theoretically, and 

in my experience have done it.  Literally have done it.  People 

who get satellite photos to see how full shopping center 

parking lots are the week before Christmas.  All kinds of 

perfectly legitimate work.  

It's skill, foresight in industry and intelligence, 

and God bless them if they can produce returns better than the 

next competitor, because they had a good idea and they did 

honest work. 

But there is another kind of edge, and the other kind

of edge is part of what this case is about.  It is what this

case is about.  It's an edge by getting information to which

you're not entitled.  And that's what happened here.

And that in part is what Mr. Blaszczak was selling.  

Mr. Huber and Mr. Olan knew it was happening.  The evidence 

seemed reasonably clear at trial that Mr. Flynn knew in general 

terms it was happening.  Maybe encouraged it.  He was an 

unindicted co-conspirator.  One of the mysteries of this case 

that I'll find out someday perhaps.  I'm not passing any 
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judgment on him.  But, certainly the environment in that fund 

was an edge is what you need, and moreover, if you get it, it's 

going to help your pay package and your longevity with the 

firm. 

At a certain point in time, a so-called compliance

function was instituted.  I don't think counsel will be

surprised to hear that I was skeptical of how much of a

compliance function there really was.  And if somebody is very

serious about a compliance function, there are an awful lot of

talented securities lawyers in the City of New York or Boston

or Los Angeles or San Francisco or Chicago who could come in

and not guarantee there won't be a problem, but know enough

about the kinds of problems that happen and why they happen to

clamp down and reduce the risk.  I didn't really see that from

the evidence I heard in this trial.

So I think it was a bad atmosphere, and I think these 

defendants knew it, and knew what was going on. 

So it is a case that really calls out, in my judgment,

for a significant punishment for the purpose of deterring

others and to reflect my judgment of how very serious a crime

it was.

Now, that said, there are mitigating factors and some

of them apply across the board, and some of them not all the

way across the board.

If I've learned anything at all in 24 years here, it
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is that bad people do very good things on occasion, and very

good people do very bad things on occasion.  I haven't yet met

a certified saint.  That's life.  We all know that.

I accept that, in a lot of ways, these are good

people.  Someone talked about somebody you'd like to have as a

neighbor.  Mr. Esseks I think.  I don't quarrel with that at

all.  I take account of it.  They certainly don't have criminal

records, they're never going to commit another crime.  They are

on the whole good, decent people who nevertheless did something

pretty bad.

I know that the criminal history piece of this

600-page guideline manual takes advantage of that, the fact

they have no prior criminal record.  But maybe it doesn't in

this case take quite enough account of that.  Because it's not

just that they don't have a prior criminal record or that it's

too small a criminal record to count it.  It's that, in the

main, they've led good and useful and wholesome and productive

lives, as far as I can tell.  So, that counts something extra

with me.

The second thing that's obvious from the long 

discussion we had earlier in the morning is that a very 

substantial driver of the adjusted offense level, and therefore 

of the advisory guideline ranges, is the gain amount.  The 

trading gains.  The reliance on loss amounts and gain amounts 

in determining sentencing guidelines rests on a generalization. 
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The bigger the gain or the bigger the loss, the more serious is 

the crime.  And for a rough rule of thumb, not a bad starting 

point.  Reasonable.  

But it certainly isn't reasonable in some cases.  I 

think, for example, that somebody who cheats an elderly and 

infirm person with no further earning capacity in life out of 

that person's entire life savings of $100,000 has committed a 

seriously more aggravated offense than somebody who cheats a 

Warren Buffet out of the same $100,000.  It just stands to 

reason.  The impacts on the two victims are entirely different. 

The crime in my judgment is very different.  

Secondly, we have this table of amounts in the 

sentencing guideline and it is in some respects extremely 

arbitrary.  Take a crime of the gain or a loss, hypothesis A is 

the amount is $6,501.  Hypothesis B is $15,001.  That increases 

the offense level by two.  So when that gain, from 6,500 to 

15,000, increases by something over 100 percent, it more than 

doubles, a little more.  One and a half times.  That two-level 

increase in the offense level represents a doubling of the 

offense level.  Okay.  So far so good.  

Now suppose that hypothesis A is $25 million is the 

gain or loss.  And hypothesis B is the gain or loss is $65 

million.  That's an increase in the loss or gain of 

160 percent.  Guess how many additional points you get in the 

level adjustment?  The same two-level increase that you get 
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from moving from 6,500 to 15,000.  So, you get an 11 percent 

change in the offense level, or the adjustment to be more 

precise, for 160 percent increase in the gain or loss.  So the 

logic of the table, in my personal humble opinion, is flawed.  

So while I've computed the guidelines according to the 

table, because I'm required to do it, it's my opinion that the 

guideline ranges derived from that table overstate the gravity 

of these crimes, serious though the crimes are. 

Now, a few remarks about individuals and groups.

Mr. Worrall was guilty of a very serious betrayal of the public

trust.  He did have a selfish motive.  But it wasn't that he

was going to make a piece of the trades.  He did it partly out

of loyalty to a good friend, Mr. Blaszczak -- a misplaced

loyalty -- but he didn't make a penny out of this in the short

term.  He was looking down the road.

The level of venality, though, was sufficient to 

convict him, was just nothing remotely approaching that of 

Mr. Blaszczak and to the Deerfield defendants.  I may overstate 

that just a little.  But it's fair to say it wasn't the same.  

It was lesser, in my opinion. 

Furthermore, I'm troubled by the application of the

loss and gain table, particularly to Mr. Worrall.  He knew that

the information he passed was going to go to people who were

going to trade on the information.  But I see no evidence that

he knew or had any control over the size of the trading or the
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potential gains that he was enabling people to make.

So I have a lot of trouble, more in his case than the 

others, holding him responsible for 100 percent of the $7 

million in trading profits, even if otherwise that would have 

been appropriate.  So that mitigates what I'm prepared to 

impose on Mr. Worrall.  Both of those things. 

One comment about Mr. Olan's argument before I move

on, Mr. Esseks made.  The argument, initially appealing, that

nothing would have changed if he wasn't there.  I thought the

government answered it very well.  He was there, and he had the

knowledge of what was going on.  And what he should have done

is to say insider trading, we can't do that, or I quit.  When

he didn't do those things, his culpability was clear.  So I

don't buy that argument.

So then we come to Mr. Blaszczak.  Mr. Blaszczak, you

really on the merits of this case don't deserve it.  But I

cannot get the image of your wife out of my mind.  I haven't

been able to do that ever since I learned about her condition.

I can't.  The wreckage that a long period of incarceration

would wreak on her and on your son is horrifying to me.  And

the sentence I'm going to impose on you is going to reflect

that.

I cannot have this lady, who is going blind at a rate 

that's not entirely clear to me, but it's worsening by the 

month, I gather, and being alone in South Carolina without 
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immediate family support around her, trying to raise a child, 

and to support them while you're in prison by working as a 

cashier somewhere, if she can still get to work, which at some 

point may not be possible, it's too terrible for words and I'm 

just not going to do it.  And you are the undeserving 

beneficiary in terms of your circumstances of life, vis-a-vis 

incarceration, of that, and you don't deserve it.  

Of course nobody deserves what's happening to her.  

Not she, and not you and your relationship.  But, I am going to 

impose an incarceratory sentence, but it's not going to be near 

what it would have been.  

And because of that, much as it pains me to do it, 

that's going to have an effect on the other sentences, because 

I think some rough proportionality needs to be maintained.  

And so, I will in a moment ask you to rise and impose 

sentence.  But I just want to say for the record I have 

considered every single factor in the sentencing guideline 

range whether I mentioned them or not.  Any sentences more 

severe than ones I'm going to impose would be either or both 

greater than what's necessary to achieve the purposes of the 

Sentencing Reform Act, or introduce disparities among the 

defendants that I would consider unjust, do consider unjust.  

Or both. 

Please rise for the imposition of sentence.

It is the judgment of this Court that each of you be
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committed to the custody of the attorney general of the United

States or his designee for a term of imprisonment.  The

respective terms of imprisonment are imposed on each count on

which each of you was convicted.  The terms on each defendant

are to run concurrently.

The term of imprisonment will be 12 months plus one 

day in the case of Mr. Blaszczak, 20 months in the case of 

Mr. Worrall, and 36 months in the cases of Mr. Huber and 

Mr. Olan.  

It is further adjudged that each of you thereafter 

shall serve a term of supervised release in the case of 

Mr. Worrall, it's one year.  In the other three cases it's two 

years.  

In addition, each of you shall pay the mandatory 

special assessment, which shall be $1,000 in the case of 

Mr. Blaszczak, $200 in the case of Mr. Worrall, and $500 in the 

other two cases. 

Each of you shall pay restitution to the Center for

Medicaid and Medicare Services of the U.S. Department of Health

and Human Services in the amount of $1,644.26.  That obligation

shall be joint and several.

In addition, Mr. Huber and Mr. Olan each shall pay a 

fine of $1,250,000 to the United States.  

Finally, each of Mr. Blaszczak, Mr. Huber, and 

Mr. Olan shall forfeit to the United States a sum of money as 
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more fully set forth in the preliminary orders of forfeiture 

that I have signed today.  

The forfeiture amounts are $727,500 in the case of 

Mr. Blaszczak, $87,078 in the case of Mr. Huber, and $98,244 in 

the case of Mr. Olan.  

The terms of supervised release each shall be subject 

to the mandatory and standard conditions of supervision one 

through 13, in addition to the following special conditions: 

First, each of you shall submit your person,

residence, place of business, vehicle, and any property or

electronic devices under your control to a search on the basis

that the probation officer has reasonable suspicion that

contraband or evidence of a violation of the conditions of your

supervised release may be found.  The search must be conducted

at a reasonable time and in a reasonable manner.  Failure to

submit to a search may be grounds for revocation of your

supervised release.  You must inform any other residents that

the premises may be subject to search pursuant to this

condition.

Second, you must provide your probation officer with

access to any financial information that he or she may request.

Third, you must not incur new credit charges or open 

additional lines of credit without the approval of the 

probation officer unless you are in compliance with the 

financial terms of your sentence. 
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In addition, the term of supervised release of

Mr. Blaszczak shall be subject to two additional conditions.

The first additional condition, you shall continue

participating in an outpatient mental health treatment program.

Is "continue" correct, Mr. Naftalis?  Do you know 

offhand? 

MR. PATTON:  Your Honor, he is not currently --

THE COURT:  Let me strike the word "continue."

You must participate in an outpatient mental health 

treatment program approved by the U.S. probation office.  You 

must continue to take any prescribed medications unless 

otherwise instructed by the health care provider.  You must 

contribute to the cost of services rendered based on your 

ability to pay and the availability of third-party payments.  

I authorize the release of available psychological and 

psychiatric evaluations and reports, including the presentence 

investigation report to the health care provider.  

Second, you shall comply with the conditions of home 

confinement for a period of a year, and, if directed by the 

probation office, wear a bracelet, and otherwise comply with 

all conditions they may impose on home confinement.  

You may leave your home only for employment and to 

obtain medical care for yourself and family, unless another 

absence is approved in advance in writing by the probation 

officer.  
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I advise you each that to whatever extent you haven't 

waived it, you have the right to appeal from the judgment 

imposing this sentence in each of your respective cases.  If 

you wish to appeal, you must file a written notice of appeal 

with the clerk of the district court no later than 14 days 

after the date on which judgment is entered, which could 

conceivably be today, but it's more likely to be early next 

week.  

In the event you wish to appeal and you can't afford 

to pay the fees necessary to do so, you have the right to apply 

for permission to appeal as a poor person.  If such an 

application were made and granted, you would be permitted to 

appeal without payment of the fees.  And if you couldn't afford 

a lawyer, a lawyer would be appointed for you at public 

expense.  You may be seated.  

Now, I'm not inviting reargument of anything.  But if 

either side believes I made an error of fact in anything 

material to the imposition of sentence, I'd appreciate your 

calling it to my attention now or forever holding your peace.  

Because if it needs to corrected, I'll correct it now.  

Anything of that kind? 

MR. PATTON:  No, your Honor.  But it occurred to me I

may not have just for the record lodged an objection to the

forfeiture amount.  And for all the reasons we talked about

doing loss calculations, we object to the forfeiture amount.
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THE COURT:  Overruled.

I recommend that each of the defendants be designated 

to a minimum security camp.  They are quite clearly no flight 

risk.  And that would adequately serve the interests of 

punishment. 

I recommend further that Mr. Blaszczak be designated 

as close to Charleston, South Carolina, as possible. 

MR. PATTON:  May I ask for a specific recommendation?

THE COURT:  Sure.

MR. PATTON:  FCI Petersburg which does have an

adjacent camp.

THE COURT:  So recommended.

MR. PATTON:  Thank you.

THE COURT:  All right.  Go ahead, Mr. Nathanson.

MR. NATHANSON:  We would ask for SCP Cumberland, which

is a satellite camp to FCI Cumberland.

THE COURT:  Where is Cumberland.

MR. NATHANSON:  That's the closest camp to where

Mr. Worrall resides in Maryland.

THE COURT:  So recommended.

MR. BERKE:  FCI Morgantown, which does have a camp.

THE COURT:  So recommended.

MR. ESSEKS:  The camp at Otisville, Judge.

THE COURT:  So recommended.

Apart from points that were specifically raised and 
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ruled upon, is there anybody who contends that there is 

anything illegal about the imposition of this sentence?  I 

understand you all make error arguments, but is there anything 

you claim is illegal about the sentence?  

Deafening silence in the room, for the record. 

All right.  Anything else? 

MR. NAFTALIS:  Your Honor, there is an underlying

indictment, the initial indictment.  We move to dismiss it.

THE COURT:  Dismissed.  Anything else?

MR. BERKE:  Your Honor, we would ask your Honor to

consider releasing Mr. Huber on bail pending appeal.

THE COURT:  Any objection?  I assume everybody makes

that request.

MR. NATHANSON:  Yes, your Honor.

THE COURT:  Any objection?

MR. NAFTALIS:  Yes, your Honor.

THE COURT:  Explain yourself.

MR. NAFTALIS:  We have no objection to self-surrender

but we object, I think they want to stay out during the

pendency of the appeal.

THE COURT:  That was a pending appeal.  Yes.  All

right.

I better hear you, Mr. Berke. 

MR. BERKE:  Thank you, your Honor.  As your Honor

knows, the issue of whether appeal, whether bail pending appeal
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must be granted is whether there is a substantial question.  As

the Circuit has made clear, that does not mean your Honor has

to find that you made error or there will likely be a reversal.

The only question is, is there a substantial question that, if

we prevail on it, would result in either a reversal or a new

trial.  

And the court has also made clear that a substantial 

question can simply be a novel issue for which there is not 

established Second Circuit precedent clearly squarely on point. 

And we submit, your Honor, that is the case here.  

The first issue would be -- I know your Honor is very 

familiar with the issues, I'm not going to reargue, but I'll 

identify it.  But the first are the Title 18 conviction counts, 

1343, 48 and 49.  And the question is whether or not the 

government is required as part of proving that fraud in the 

securities context to prove a benefit and knowledge of benefit. 

We obviously have the two district court decisions in Georgia 

which we've talked a lot about.  We now have the Chow case in 

the Southern District and your Honor's ruling.  

The Circuit has never spoken on this issue, nor has 

any other circuit.  

So we would submit to your Honor that is a novel 

question.  Obviously the Circuit has shown interest in general 

insider trading issues and whether Title 18 -- 

THE COURT:  Really?
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MR. BERKE:  As your Honor knows well.  So we would

suggest, that without suggesting you think you erred, or that

it's likely to have a reversal under the established standard,

that that suffices on Title 18.

There are other arguments we have, but I think that's 

the principal focus for purposes of today.  

On 641, among other arguments, I think the principal 

argument which we would say is the exact same scenario.  There 

is no controlling Second Circuit precedent.  It is whether it 

was proper for the government to rely on practice of an agency 

to show knowledge that disclosure of the information was 

prohibited.  We had a lot of, as your Honor knows, paper filed 

on these questions.  We said there needed to be a rule or 

statute.  The government points to a Fourth Circuit decision 

that they interpret as saying practice can suffice.  We 

interpret it differently.  But in any event, there is no Second 

Circuit decision on this issue.  It was part of the jury 

charge.  

If we're right and practice doesn't exist, that would 

require we believe reversal of that count.  

There is also issues that we briefed extensively that 

apply to the 18.  Really apply to all the counts about the 

nature of the information.  And what U.S. v. Cleveland means 

and whether the information in this case satisfies those 

statutes.  Which, again, is a different sort of issue that 
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there have been some decisions on.  But not post-Cleveland, the 

Supreme Court's decision in 2000 about poker licenses not being 

property under the Title 18 counts at issue in that case.  

And your Honor, I know it's complicated on this 

record, I know your Honor has a lot of familiarity with these 

arguments, and I would submit to your Honor that whatever your 

Honor thinks about the rulings or these issues, I do think that 

we have shown that they do satisfy the substantial tests that 

requires bail on appeal, because the circuit hasn't ruled,  

they're novel, and if we are correct they would require 

reversal or a new trial.  The counts of conviction we are 

dealing with are either covered by this or they were general 

verdicts.  If we were right on these arguments, it would 

require at minimum a new trial.  

So we would ask your Honor to grant bail pending 

appeal.  Again, we never know, particularly on these meaty 

issues how long the Second Circuit may take to consider them, 

assuming they do.  And we would submit it is appropriate in 

this case.  

And given who Mr. Huber and the other defendants are, 

there is no risk, and this is a case that justifies it.  

There is obviously a long history of bail being 

granted on appeal both by District Courts and the Second 

Circuit when there are issues that are relatively novel.  Even 

when a District Court is confident they got it right.  And I 
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would submit this fairly falls right in the middle of those 

types of cases.  

We would ask your Honor to grant bail pending appeal. 

THE COURT:  Thank you.

MR. NATHANSON:  Yes, your Honor.  We join in that.

Our appellate issue, your Honor knows because it was our Rule

29 issue, which is essentially that the evidence was

insufficient.  I appreciate that your Honor addressed it at

some length this morning.  Which, perhaps incorrectly, I take

as your Honor's acknowledgment there is at least an issue that

is a considerable one.  As Mr. Berke points out --

THE COURT:  I wouldn't want the record to stand just

like that.  I made it absolutely clear that I rejected your

Rule 29 without regard to the additional comments I then made

this morning.

MR. NATHANSON:  I understand.  Your Honor, I do

believe, however rightly or wrongly I read your Honor's views

this morning, that it is a substantial question, in other words

it is a close question.  There are significant issues with

respect to the quality and weight of the evidence that the jury

had to find to find Mr. Worrall guilty.  We've laid them out.

I won't belabor them.

I will say one thing that is relevant or a response to 

something your Honor said this morning, which is our argument 

was not premised on the fact that one couldn't take the 
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evidence, other than with respect to what we think is a narrow 

conviction, into account.  Simply that the fact that there were 

acquittals on that in the totality of circumstances should be 

taken into account.  Not that it was inconsistent or that it 

couldn't be taken into account at all.  Just that it was 

relevant in the consideration of the issue.  

Again, it is a close question.  As defined in the law, 

that's applicable to bail pending appeal.  As Mr. Berke said, 

with respect to us, if it's granted, the conviction will be 

overturned.  So in those circumstances we believe bail pending 

appeal is appropriate. 

THE COURT:  Thank you.  Mr. Esseks.

MR. ESSEKS:  Yes, Judge.  I echo my colleagues.  I add

only this, which is the misjoinder or severance point.  Judge,

I raise that because if we're right on it, and I'll explain it

further in a moment.  But if we're right on it, it runs the

table and it means we have to do it again.  And hence the time

wouldn't have to be served at least not now.  Your Honor

recalls the issue.  The Deerfield counts, Visium counts --

THE COURT:  Vividly.

MR. ESSEKS:  Vividly.  Judge, just to take the Court

very quickly through the history of this.  We moved pretrial --

THE COURT:  You don't need to do this.  I know what

the issue is.

MR. ESSEKS:  Fine, Judge.  Where we are is we
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requested limiting instructions, they were not granted.  And

the government used that evidence in summation.

THE COURT:  I've heard this.

MR. ESSEKS:  Fine, Judge.  We have not found a case in

which error in joinder, if there was error in joinder of this

type, has been found to be harmless in the absence of a

limiting instruction.  And we think that by itself means that

there is a substantial issue on appeal that fits the elements

of the bail statute.  We ask on that basis, as well as the

bases that Mr. Berke argued, for bail pending appeal.

THE COURT:  Thank you.

Mr. Patton, are you joining this? 

MR. PATTON:  We are joining, your Honor.

THE COURT:  Government?

MR. NAFTALIS:  Your Honor, we don't believe there are

substantial questions here.  They're disagreeing with your

Honor's rulings effectively on the Rule 29.

THE COURT:  That's what happens every time there is an

appeal.

MR. NAFTALIS:  That's true.  With respect to the Title

18 argument, there is no case that says wire fraud requires a

benefit instruction.  Requires a benefit element.  There is no

case that says Title 18 securities fraud requires it.  It is an

argument they want to make, but that doesn't mean there is a

substantial question.  An open issue to the Circuit does not
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create a substantial question per se.  That's what they're

arguing.

The 641 argument, they've recognize that the Circuit 

disagrees with them, but preserving it for appeal.  We argued 

both there was a regulation that prohibited this conduct and 

practice.  There was the regulation that was put into evidence 

that says you can't release confidential information.  So, 

they're ignoring half of the evidence.  

They've waived the wire fraud Cleveland argument, and 

in any event, the gambling case is just different from this.  

They want that -- that was the license to gamble.  

Insufficiency of the evidence just isn't enough to grant bail 

pending appeal.  And the -- 

THE COURT:  Say this again, please?

MR. NAFTALIS:  They're basically arguing -- their

argument is insufficience of the evidence, therefore bail

pending appeal.  Everyone can make that argument.  That

swallows the rule.

THE COURT:  Yes.  But, you know, the guy who makes the

argument when three witnesses say "I saw him shoot the victim"

is in a little bit different position when he makes that

argument.

MR. NAFTALIS:  We agree.  But this is supported by all

the e-mails that your Honor saw.

THE COURT:  Well, I understand.
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MR. NAFTALIS:  And the misjoinder argument, your Honor

got it right.  This was clearly allowed to come in as the

conspiracy evidence, and was properly joined.  So we don't

think there is any substantial question, and your Honor should

deny the motion.

THE COURT:  How would you react to this.  You

consented to voluntary surrender.  Suppose I were to set terms

of the voluntary surrender and condition in some appropriate

way extension on their having filed their appellate briefs by a

date certain, and then I could revisit this when I see the

briefs.

MR. NAFTALIS:  I think, if I understand the issue,

they are basically going to refile a lot of what they've

already put before your Honor.  So I understand what you're

trying to accomplish.  But they've already presented the issues

to your Honor extensively.  That's the one issue.

THE COURT:  That's a fair point.  Any of you have

anything new to say on appeal?

MR. BERKE:  Well, nothing new.  But can I make one

point in response as to the legal argument that Mr. Naftalis

made.  Mr. Naftalis said if the question is novel, that's not a

basis for a substantial question.  If I could just point your

Honor to U.S. v. Randall which is a Second Circuit case from

1985 where the Circuit explicitly said the court need not find

it erred or that reversal is the most likely outcome on appeal.
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It says, for example, "A question that is 'novel' which has not

been decided by controlling precedent" is a substantial

question.

So that is the standard. 

THE COURT:  Sounds right to me.  Am I wrong about

that, Mr. Naftalis?

MR. NAFTALIS:  No, but every case points to one

direction.  So the fact it is an -- the issue here is every

single case that's considered this Title 18 issue has gone the

way your Honor ruled.  The fact that the Circuit hasn't finally

said everyone got it right.  The argument we're making doesn't

mean it is a substantial question.

THE COURT:  Okay.  I'm going to grant bail pending

appeal.

I'm frankly surprised that Mr. Blaszczak joined in it, 

because it strikes me as somewhat at odds with the argument 

about the deterioration in his wife's condition.  You would 

think, or I would have thought -- let me put it that way -- 

that if the deterioration is at a pace as rapid as was implied, 

there would be a substantial case for his starting to serve the 

sentence relatively soon.  And if he got good time being out in 

materially less than a year, rather than wallow through a year 

or two on appeal while the deterioration continues, presumably, 

and then having matters be that much worse if there is an 

affirmance.  
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But that's up to him.  It's not up to me.  I'm just 

surprised. 

MR. PATTON:  And your Honor, I stood because this is

something we've been discussing and struggling with.  And

frankly, now that we actually have the sentence as your Honor

has imposed it, I've told Mr. Blaszczak that this is something

that we should further discuss.  I think, unless I'm mistaken

about this, and I'm not asking your Honor for a legal opinion.

But I believe having granted bail pending appeal --

THE COURT:  I don't get paid those hourly rates

anymore.

MR. PATTON:  You at least make my hourly rate.

THE COURT:  That's not a comfort.

MR. PATTON:  I believe we could discuss this in the

days ahead.

THE COURT:  Okay.

MR. PATTON:  If we chose to come back to the Court and

ask that bail be revoked, I would hope that the Court would be

amenable to that.

THE COURT:  Please understand I'm not pressuring you

in any way.  This is a highly personal decision, and it's

Mr. Blaszczak and his wife's to make, with your good advice.

And I was just surprised.

MR. PATTON:  Understood.

THE COURT:  Okay.  All right.  Anything else?
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MR. BERKE:  Your Honor just a minor issue.  In terms

of the payment of the fine and restitution.  Could Mr. Huber

just have four weeks to do that?

THE COURT:  Yes.  All right.

I thank you all. 

MR. BERKE:  Thank you, Judge.

THE COURT:  Very helpful.

(Adjourned)
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NEW YORK

Brutal conditions in NYC jails during COVID pandemic
caused federal judges to impose lighter sentences:
analysis
By Stephen Rex Brown and Noah Goldberg
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Federal judges handed down dozens of lighter sentences due to brutal conditions in New York

City’s federal jails during the coronavirus pandemic, new statistics obtained by the Daily News

show.

A Daily News analysis of 43 cases involving people who could not afford their own attorneys

shows that judges in Manhattan and Brooklyn federal courts imposed sentences that were on

average 58% lower than what federal guidelines recommended.

In nearly all of the cases, judges either cited coronavirus conditions behind bars in their

sentences, or attorneys emphasized the conditions in legal briefs.
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In one case in July 2020, Judge Paul Engelmayer noted that punishment for Juan Carlos

Aracena De Jesus’ illegal reentry into the U.S. after being deported was never supposed to

include catching coronavirus.

“I am mindful ... that you have served most of your time in prison so far during the worst

pandemic in this country during the past 100 years,” Engelmayer said. “I’m mindful that your

experience in prison as a result of the pandemic, the preceding lockdown, the ensuing

lockdown, and your own illness was frightful. Prison is supposed to be punishment, but it is

not supposed to be trauma of that nature or close.”

While the sentence guidelines in the case was for 30-37 months, Engelmayer sentenced

Aracena to time served. He had spent six months at the Metropolitan Correctional Center in

Manhattan.
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The Manhattan Correctional Center in Manhattan. (Luiz C. Ribeiro/for New York Daily News)

Judge Paul Oetken went so far as to come up with a formula for how much credit inmates

should receive toward a sentence if they were behind bars during the pandemic.

“I do believe that because it’s been harsher than a usual period that it’s more punitive, that it’s

essentially the equivalent of either time and a half or two times what would ordinarily be

served,” Oetken said on April 2 while sentencing a low-level crack dealer.

The sentence amounted to time served for the dealer, Daniel Gonzalez, who said he has a

recurring foot infection due to unsanitary showers at MCC.

In all the cases, COVID was not the sole factor judges used to determine sentences. Judges

also considered an inmate’s health, the nature of the crime and other factors. For Victor

Marmolejo, 47, the risk of deadly consequences from his diabetes resulted in him receiving an

18-month sentence when prosecutors had asked for up to four years.
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“My brother got a low sentence because of his health issues. He had very bad diabetes and he

never got COVID, but he was going to be at risk of getting COVID if he stayed there. That’s

what the judge said,” his sister, Tatiana Marmolejo, said. “It was difficult. ... The conditions

where they were isolated were horrible.”

Lawsuits have alleged that coronavirus ravaged the MCC in Manhattan and the Metropolitan

Detention Center in Brooklyn and that staff failed to implement commonsense preventative

measures. Inmates, meanwhile, were kept in lockdown and had limited or no access to family

and their attorneys.

The Metropolitan Detention Center in Brooklyn. (Theodore Parisienne/for New York Daily News)

Judges have become unusually outspoken about problems at the MCC and MDC since the

pandemic began.

Even lawyer Michael Avenatti, who became famous for his legal battles with former President

Donald Trump, got a break due to COVID conditions at MCC.

“Conditions were terrible. Hard to believe they could occur in the United States,” Judge Paul

Gardephe said before imposing a 2½-year sentence.
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The head of the Federal Defenders in Brooklyn, Deirdre Von Dornum, said the cases where

incarcerated pretrial detainees received shorter-than-guidelines sentences based on medical

and jail conditions were “far more” than they usually get.

“COVID-19 did not change the sentencing calculus. Consistent with governing sentencing law,

judges have always taken medical conditions and medical risks into account. What changed

was the breadth and depth of this medical crisis and the clear inability of MDC and MCC to

protect those in their custody and care who had pre-existing medical conditions,” Von

Dornum said.
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Court Judge Sentencing date Docket Client last name Age Health issues Term of incarceration (Mos.) Guidelines range Charge(s) of conviction Detained pre-sentence

SDNY Preska 5/6/20 02-cr-1237 Capalbo 60
Hypertension, colostomy 
bag, intestinal surgery 195 210-262

18 U.S.C. §§ 1951 & 2 (Extortion, 
Attempted Extortion, and Conspiracy To 
Commit Extortion) Yes - Other

SDNY Crotty 6/11/20 18-cr-703 Carrillo-Berber 41 None approx. 22 (time served)

Plea agreement: 63-78 
months, but defense 

argued successfully at 
sentencing that the proper 
range was 46-57 months

21 U.S.C. § 841(b)(1)(C) (Indictment 
charged (b)(1)(A)) Yes - MDC

SDNY Torres 5/11/20 16-cr-66 Rivera 34 None 3 5-11 VOSR new state misdemeanor Yes - MCC
SDNY Swain 4/30/20 14-cr-855 Pierson 30 Asthma/COPD/Lung 2 (time served) 6-12 VOSR on Hobbs Act Robbery Yes - MDC
SDNY Nathan 7/2/20 19-cr-889 Goliszeski 69 Advanced age 12 (1 year 1 day) 33-41 18 U.S.C. 1341 (Mail Fraud) No

SDNY Ramos 5/8/20 18-cr-522 Marrero 39 Substance abuse disorder Time served (day of arrest) 4-10
21 U.S.C. § 844 (Misdemeanor Drug 
Possession) No

SDNY Engelmayer 7/1/20 20-cr-19 Aracena De Jesus 40

COVID-19, symptomatic 
for COVID-19, but never 
tested; Kidney stones 6 (time served) 30-37 8 U.S.C. § 1326 (Illegal Reentry) Yes - MDC

SDNY Koeltl 7/10/20 20-cr-27 Garcia 31 None 3.5 on this case, 7 in federal custody 10-16 8 U.S.C. § 1326 (Illegal Reentry) Yes - WCJ
SDNY Stein 6/25/20 19-cr-568 Witter 57 Hypertension 24 57-71 21 U.S.C. §§ 846, 841(b)(1)(A) Yes - MCC

SDNY Berman 5/5/20 19-cr-209 Morgan 24 UNK 14 (time served) 41-51
18 U.S.C. § 1349 (Attempt and Conspiracy 
To Commit Bank Fraud) Yes - MDC

SDNY Broderick 5/4/20 19-cr-863 Casillas 50 Diabetes 5 (time served) 15-21
18 U.S.C. § 1326(a) & (b)(2) (Illegal 
Reentry) Yes - MCC

SDNY Rakoff 7/17/20 19-cr-323 Cirino 35 None 10 months 57-71 months

18 U.S.C. 1951 & 1952 (Conspiracy To 
Commit Hobbs Act Robbery; Attempted 
Hobbs Act Robbery) No

SDNY Preska 7/23/20 18-cr-31 Garcia 38 None 0 6-12 months 21 U.S.C. 844 (Simple Possession) Yes - MDC

SDNY Furman 7/14/20 18-cr-303 Dominguez 36 None 30 (time served) 37-46

 21 U.S.C. § 841(a)(1) and § 841(b)(1)(B) 
(Conspiracy To Distribute and Possess with 
Intent To Distribute ≥500 g of cocaine); 18 
U.S.C. § 1956(a)(1)(A)(i) (Conspiracy To 
Commit Money Laundering); 18 U.S.C. § 
1326(a) (Illegal Reentry) Yes - MDC

SDNY McMahon 6/4/20 18-cr-802 Hidalgo 59 Arthritis, Hypertension 120 262-327

21 U.S.C. 841(b)(1)(a) or 846 (Pled to 
Conspiracy to Distribute or Possess with 
Intent to Distribute) Yes - MDC

EDNY Vitiliano 5/20/20 18-cr-478 Hendryx 30

Trauma-related mental 
health issues exacerbated 
by MDC lockdown and 
extreme fear of contracting 
Covid-19 18 24-30 18 U.S.C. 922(g)(1) (Felon in Possession) Yes - MDC

SDNY Failla 8/5/20 13-cr-752 Mitchell 38 None 21 33-41 but capped at 24 18 U.S.C. 922(g) (VOSR) Yes - MCC
EDNY Komitee 4/20/20 20-cr-44 Vinas 31 None 3 8-14 18 U.S.C. 751 (escape) Yes - MDC
SDNY Cote 8/6/20 19-cr-622 Espinal 40 Immunocompromised 60 70 - 87 B1a Yes - MDC
SDNY Hellerstein 5/22/20 19-cr-708 Gonzalez 35 chronic headaches, likely had covid at mcc although never tested38 months 41-51 Hobbs Act Robbery Yes - MCC
SDNY Cote 8/14/20 19-cr-620 Chavis 27 None 36 46-57 922(g) Yes - WCJ
SDNY Cote 4/16/20 11 CR 1056-5 (DLC) Reichert 80 Arthritis, Heart Disease, Hypertension 0 360+ Conspiracy to violate FCPA Yes - Other
SDNY Marrero 9/11/20 16-cr-809 Matute 27 None 70 78-84 RICO conspirac Yes - MCC
SDNY Sullivan 9/25/20 18-373 (RJS) Newton 22 None 72 months 87-108 21 USC 841(b)(1)(B) Yes - MCC
SDNY Torres 10/7/20 19 Cr 902 Nivar 30 None time served (6 months) 33 to 41 18 usc 922(g) Yes - MCC
EDNY Seybert 10/5/20 18 Cr. 606 (JS) Latney 40 Hypertension, Obesity 240 360-Life 18 USC 1959 Yes - MDC
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SDNY Furman 9/24/0220 19 Cr. 923 Amado-Ortiz 23 None 36 months 70-87 21 USC 841 (b) (1) (a) Yes - MDC
SDNY Failla 9/22/20 19 CR 198 Ortiz 26 None 33 45 - 51 1) Wire fraud, 2) Ag ID Yes - MDC
EDNY Irizarry 8/28/20 18-cr-666 Bravo Mendez 40 None 18 Months 24 to 30 Months Illegal Reentry Yes - MDC
SDNY Kaplan 10/6/20 19 CR 817 Rodriguez 31 Obesity 10.5 24-30 21 USC 841(b)(1)(c) Yes - MDC
SDNY Kaplan 10/20/20 19 Cr 721 Alonzo 52 Hypertension, Gastrointestinal issues 13.5 months 57-71 21 USC 846 and (b)(1)(A), 18 USC 1956(h) Yes - WCJ
SDNY Nathan 10/21/20 19 Cr. 607 AJN Paulino 39 None Time Served 27-33 Conspiracy to Commit Bank Fraud No
SDNY Failla 10/23/20 20 CR 570 Ovalle 35 None Time Served (50 days) 1-7 months illegal reentry Yes - Essex
SDNY Castel 10/28/20 19-cr-467 Gonzalez 34 Obesity, Sleep Apnea 48 87-108 21 USC 841(b)(1)(A), 1 kg fentanyl, safety valve eligibleNo
EDNY Chen 11/2/20 19-451 (PKC) Shi 42 None 0 12-18 months 18 USC 2320(a)(1) No
SDNY Gardephe 10/30/20 19 Cr 320 Pagan 56 None 24 97-121 CP possession No
EDNY Korman 5/28/99 84-CR-1119 Scarpa 69 Cancer, Hypertension, Immunocompromised, Psoriasis, Thyroid482 Life 18 USC 1962, 892-894, 1955, 371 Yes - MCC
EDNY Dearie 11/9/20 20-cr-49 Soriano Cruz 40 None 18 18-24 Illegal reentry Yes - MDC
SDNY McMahon 11/19/20 19cr389 US v. Camacho 27 None none 57 - 71 21 USC 841(b)(1)(C) No
SDNY Schofield 11/16/20 19-cr-585 Flynn 36 COVID-19, long-time substance abuse disorder (primarily heroin and meth)100 151-188 5 counts of bank robbery (18 u.s.c. 2113(a)) Yes - MCC
EDNY Brodie 11/20/20 15 Cr 317 (MKB) Colon 38 Kidney, Kidney Stones and mass in bladder and extreme anxiety18 (consec to  18 months in state) 100-125 Consp to poss/distt heroin/coke 841(b)(1)(C) Yes - MDC
SDNY Engelmayer 5/18/20 16-826 Gonzalez 54 None 30 120-150 21 USC 841(b)(1)(B) Yes - MCC
SDNY Nathan 11/30/20 20-Cr-465 Stern 64 None Time Served 12-18 mos Tax Evasion (26 USC 7201) No
SDNY Crotty 12/3/19 19 Cr 593 Garcia 44 long term drug addiction 48 months 110 to 137 months 18 usc 1951(a) X 5 Yes - MCC
SDNY Abrams 1/14/21 19CR621(RA) Almonte 26 None 15 57-71 b(1)(C) No
SDNY Cote 12/16/20 19CR622(DLC) Alvarez 38 Hepatitis/Liver 80 100-125 b(1)(B) Yes - MCC
SDNY Rakoff 2/3/21 20-cr-1 Marmolejo 47 Diabetes, Hypertension 18 87-108 21 U.S.C. § 846 [21 U.S.C. § 841(b)(1)(C)] Yes - MCC
SDNY Buchwald 3/1/21 20-cr-136-NRB Barnes (aka Martin) 74 Arthritis, Asthma/COPD/Lung, Hypertension, lots of health and mobility issues 18 57-71 Bank Robbery, 18 USC 2113 Yes - MCC
SDNY Roman 2/23/21 19 cr 402 nieves 22 minor asthma 26 46-57 18 USC 922(x) Yes - MDC
SDNY Failla 3/12/21 20 Cr. 509 Nettles 30 None 108 151-188 3 armed rob Yes - MCC
EDNY Kovner 3/15/21 20-cr-449 Narcissi 43 Heart Disease, Hypertension, Obesity time served 24-30 illegal reentry Yes - MDC
SDNY Cote 2/25/21 20 cr. 305 Alfaro Diaz 39 Sore knees 24 30-37 Money Laundering and International Money laundering. Yes - MDC
SDNY Woods 3/12/21 17 cr. 290 Rivera 26 Depression 6 24 months Violation of Supervised release. Two counts. Yes - MCC
SDNY Broderick 3/17/21 20 Cr. 002 (VSB) Browning 22 None 50 months each count concurrent 70-87 months 18 USC 1951 (6 counts) Yes - MCC
SDNY Wood 3/19/21 19-903 Soto 53 Asthma/COPD/Lung 60 110-120 922(g) Yes - MCC
SDNY Crotty 11/12/20 20-cr-132 Pulliam 41 Obesity, Sickle Cell Anemia, Borderline Diabates 0 46-57 months 21 USC 846, 841(b)(1)(A) No
SDNY Daniels 3/24/21 19 Cr 381 Searles 20 Arthritis 48 months 120-150 Hobbs Act Yes - MCC
EDNY Hurley 4/19/21 20 CR 131(DRH) Migliore 33 None 40 Months 57-71 Title 21, United States Code 841 (b)(l)(C) Yes - MDC
SDNY Oetken 4/2/21 18 Cr. 669 Martinez 24 Asthma/COPD/Lung, Blood Clots 24 78 - 97 21 USC 841(b)(1)(C) Yes - MCC
EDNY Komitee 4/22/21 20-CR-349 (EK) Battle 31 None 27 30-37 922g Yes - MDC
SDNY Briccetti 5/3/21 20-Cr-618 Edwards 29 Asthma/COPD/Lung, COVID-19 18 37-46 18 USC 922(g) and 21 USC 841(b)(1)(c) Yes - WCJ
EDNY Garaufis 5/7/21 20 cr 241 Clark 26 ongoing tooth pain issues never properly treated96 months 114-123 924(c), 1951a Yes - MDC
SDNY Swain 5/24/21 19cr651 Vidrasan 29 COVID-19 28 41-51 18 USC 1349, conspiracy to commit Yes - WCJ
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March 26. 2020 

MEMORANDUM FOR DIRECTOR OF BUREAU PRISONS 

FROM: THEATTORNEYGENERAL ()f~ 
SUBJECT: Prioritization of Home Confinement As Appropriate in Response to 

COVID-19 Pandemic 

Thank you for your tremendous service to our nation during the present crisis. The current 
situation is challenging for us all, but I have great confidence in the ability of the Bureau of Prisons 
(BOP) to perform its critical mission during these difficult times. We have some of the best-run 
prisons in the world and l am confident in our ability to keep inmates in our prisons as safe as 
possible from the pandemic currently sweeping across the globe. At the same time, there are some 
at-risk inmates who are non-violent and pose minimal likelihood of recidivism and who might be 
safer serving their sentences in home confinement rather than in BOP facilities. I am issuing thjs 
Memorandum to ensure that we utilize home confinement, wh<~re appropriate, to protect the health 
and safety of BOP personnel and the people in our custody. 

I. TRANSFER OF INMATES TO HOME CONFINEMENT WHERE 
APPROPRIATE TO DECREASE THE RISKS TO THEIR HEALTH 

One of BO P's tools to manage the prison population and keep inmates safe is the ability to 
grant certain eligible prisoners home confinement in certain circumstances. I am hereby directing 
you to prioritize the use of your various statutory authorities to grant home confinement for inmates 
seeking transfer in connection with the ongoing COVID-19 pandemic. Many inmates will be safer 
in BOP facilities where the population is controlled and th,ere is ready access to doctors and 
medical care. But for some eligible inmates, home confinement might be more effective in 
protecting their health. 

In assessing which inmates should be granted home confinement pursuant to this 
Memorandum, you are to consider the totality of circumstances for each individual inmate, the 
statutory requirements for home confinement, and the following non-exhaustive list of 
discretionary factors: 

• The age and vulnerability of the inmate to COVID-19, in accordance with the Centers 
for Disease Control and Prevention (CDC) guidelines; 
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Memorandum from the Attorney General Page 2 
Subject: Prioritization of Home Confinement As Appropriate in Response to COVID-19 

Pandemic 

• The security level of the facility currently holding the inmate, with priority given to 
inmates residing in low and minimum security facilities; 

• The inmate's conduct in prison, with inmates who have engaged in violent or gang
related actjvity in prison or who have incurred a BOP violation within the last year not 
receiving priority treatment under this Memorandum; 

• The inmate's score under PATTERN, with inmates who have anything above a 
minimum score not receiving priority treatment under this Memorandum; 

• Whether the inmate has a demonstrated and verifiable re-entry plan that will prevent 
recidivism and maximize public safety, including verification that the conditions under 
which the inmate would be confined upon releaise would present a lower risk of 
contracting COVID-19 than the inmate would face in his or her BOP facility; 

• The inmate's crime of conviction, and assessment of the danger posed by the inmate to 
the community. Some offenses, such as sex offenses, will render an inmate ineligible 
for home detention. Other serious offenses should weigh more heavily against 
consideration for home detention. 

In addition to considering these factors, before granting any inmate discretionary release, 
the BOP Medical Director, or someone he designates, will, based on CDC gujdance, make an 
assessment of the inmate's risk factors for severe COVID-19 illness, risks of COVID-19 at the 
inmate's prison facility, as well as the risks of COVID-19 at th,e location in which the inmate seeks 
home confinement. We should not grant home confinement to inmates when doing so is likely to 
increase their risk of contracting COVID-19. You should grant home confinement only when BOP 
has determined-based on the totality of the circumstances for each individual inmate-that 
transfer to home confinement is likely not to increase the inmate's risk of contracting COVJD-19. 

IT. PROTECTING THE PUBLIC 

While we have an obligation to protect BOP personnel and the people in BOP custody, we 
also have an obligation to protect the public. That means we cannot take any risk of transferring 
inmates to home confinement that will contribute to the spread of COVID-19, or put the public at 
risk in other ways. I am therefore directing you to place any inmate to whom you grant home 
confinement in a mandatory 14-day quarantine period before that inmate is discharged from a BOP 
facility to home confinement. Inmates transferred to home confinement under this prioritized 
process should also be subject to location monitoring services and, where a court order is entered, 
be subject to supervised release. 

We must do the best we can to minimize the risk of COVrD-19 to those in our custody, 
while also minimizing the risk to the public. I thank you for your service to the country and 
assistance in implementing this Memorandum. 
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April 3, 2020 

MEMORANDUM FOR DIRECTOR OF BUREAU OF PRISONS 

FROM: 

SUBJECT: 

THE ATTORNEY GENERAw~~ 

Increasing Use of Home Confinement at Institutions Most Affected by 
COVID-19 

The mission of BOP is to administer the lawful punishments that our justice system 
imposes. Executing that mission imposes on us a profound obligation to protect the health and 
safety of all inmates. 

Last week, I directed the Bureau of Prisons to prioritize the use of home confinement as a 
tool for combatting the dangers that COVID-19 poses to our vulnerable inmates, while ensuring 
we successfully discharge our duty to protect the public. I applaud the substantial steps you have 
already taken on that front with respect to the vulnerable inmates who qualified for home 
confinement under the pre-CARES Act standards. 

As you know, we are experiencing significant levels of infection at several of our facilities, 
including FCI Oakdale, FCI Danbury, and FCI Elkton. We have to move with dispatch in using 
home confinement, where appropriate, to move vulnerable inmates out of these institutions. I 
would like you to give priority to these institutions, and others similarly affected, as you continue 
to process the remaining inmates who are eligible for home confinement under pre-CARES Act 
standards. In addition, the CARES Act now authorizes me to expand the cohort of inmates who 
can be considered for home release upon my finding that emergency conditions are materially 
affecting the functioning of the Bureau of Prisons. I hereby make that finding and direct that, as 
detailed below, you give priority in implementing these new standards to the most vulnerable 
inmates at the most affected facilities, consistent.with the guidance below. 

I. IMMEDIATELY MAXIMIZE APPROPRIATE TRANSFERS TO HOME 
CONFINEMENT OF ALL APPROPRIATE INMATES HELD AT FCI OAKDALE, 
FCI DANBURY, FCI ELKTON, AND AT OTHER SIMILARLY SITUATED BOP 
FACILITIES WHERE COVID-19 IS MATERIALLY AFFECTING OPERATIONS 
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Subject: Increasing Use of Home Confinement at Institutions Most Affected by COVID-19 

While BOP has taken extensive precautions to prevent COVID-19 from entering its 
facilities and infecting our inmates, those precautions, like any precautions, have not been perfectly 
successful at all institutions. I am therefore directing you to immediately review all inmates who 
have COVID-19 risk factors, as established by the CDC, starting with the inmates incarcerated at 
FCI Oakdale, FCI Danbury, FCI Elkton, and similarly situated facilities where you determine that 
COVID-19 is materially affecting operations. You should begin implementing this directive 
immediately at the facilities I have specifically identified and any other facilities facing similarly 
serious problems. And now that I have exercised my authority under the CARES Act, your review 
should include all at-risk inmates-not only those who were previously eligible for transfer. 

For all inmates whom you deem suitable candidates for home confinement, you are 
directed to immediately process them for transfer and then immediately transfer them following a 
14-day quarantine at an appropriate BOP facility, or, in appropriate cases subject to your case-by
case discretion, in the residence to which the inmate is being transferred. It is vital that we not 
inadvertently contribute to the spread of COVID-19 by transferring inmates from our facilities. 
Your assessment of these inmates should thus be guided by the factors in my March 26 
Memorandum, understanding, though, that inmates with a suitable confinement plan will generally 
be appropriate candidates for home confinement rather than continued detention at institutions in 
which COVID-19 is materially affecting their operations. 

I also recognize that BOP has limited resources to monitor inmates on home confinement 
and that the U.S. Probation Office is unable to monitor large numbers of inmates in the community. 
I therefore authorize BOP to transfer inmates to home confinement even if electronic monitoring 
is not available, so long as BOP determines in every such instance that doing so is appropriate and 
consistent with our obligation to protect public safety. 

Given the speed with which this disease has spread through the general public, it is clear 
that time is of the essence. Please implement this Memorandum as quickly as possible and keep 
me closely apprised of your progress. 

II. PROTECTING THE PUBLIC 

While we have a solemn obligation to protect the people in BOP custody, we also have an 
obligation to protect the public. That means we cannot simply release prison populations en masse 
onto the streets. Doing so would pose profound risks to the public from released prisoners 
engaging in additional criminal activity, potentially including violence or heinous sex offenses. 

That risk is particularly acute as we combat the current pandemic. Police forces are facing 
the same daunting challenges in protecting the p1;1blic that we face in protecting our inmates. It is 
impossible to engage in social distancing, hand washing, and other recommend steps in the middle 
of arresting a violent criminal. It is thus no surprise that many of our police officers have fallen 
ill with COVID-19, with some even dying in the line of duty from the disease. This pandemic has 
dramatically increased the already substantial risks facing the men and women who keep us safe, 
at the same time that it has winnowed their ranks while officers recover from getting sick, or self
quarantine to avoid possibly spreading the disease. 
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The last thing our massively over-burdened police forces need right now is the 
indiscriminate release of thousands of prisoners onto the streets without any verification that those 
prisoners will follow the laws when they are released, that they have a safe place to go where they 
will not be mingling with their old criminal associates, and that they will not return to their old 
ways as soon as they walk through the prison gates. Thus, while I am directing you to maximize 
the use of home confinement at affected institutions, it is essential that you continue making the 
careful, individualized determinations BOP makes in the typical case. Each inmate is unique and 
each requires the same individualized determinations we have always made in this context. 

I believe strongly that we should do everything we can to protect the inmates in our care, 
but that we must do so in a careful and individualized way that remains faithful to our duty to 
protect the public and the law enforcement officers who protect us all. 
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